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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


~ 
WCendee 


:Before: 
BIG SEVEN MUSIC CORPORATION, :HON. THOMAS P. GRIESA, 


et al., : District Judge 


vs. 


JOHN LENNON, et, al., : 75 CIVIL 1416 


TPE 


Defendants. : 


January 20,21, 1976 


STENOGRAPHER'S MINUTES 


gte 
UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NFW YORK 


BIG SEVEN MUSIC CORPORATION, 
et al., 


Plaintiffs, 


-against- 75 Civ. 1116 


JOHN LENNON, et al., 


Defendants. 


January 14, 1976 
10:45 a.m. 


HON. THOMAS P. GRIESA, 


District Judae 
APPEARANCES : 


WALTER CONSTOR SCHURTMAN & GUMPEL, P.C. 
Attorneys for Plaintiffs 
BY: WILLIAM SCHURTMAN, ESQ. 
ALAN KANZER, ESQ., 
BERNARD DIAMOND, ESQ., 
of Counsel. 


MARSHALL, BRATTER, GREENE, ALLISON & TUCKER, ESQS. 
Attorneys for Defendants John Lennon and Harold Seider 
BY: JAMES M. BERGEN, ESQ., 


of Counsel. 


CLEARY, GOTTLIEB, STEEN & HAMILTON, ESQS. 
Attorneys for Defendant Apple Records, Inc. 
BY: GEORGE J. GRUMBACH, JR., ESQ. 
JAMES McHUGH, ESQ., 
of Counsel. 
(Appearances continued page 2.) 
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APPEARANCES (Continued) : 
HOGAN & HARTSON, ESQS. 
Attorneys for Defendants Capitol Records and EMI 


BY: E. BARRETT PRETTYMAN, JR., ESO., 
of Counsel. 


(In the robing room. Counsel present.) 

THE COURT: I think we ought to confirm on the 
record, a conference that was held yesterday. 

As I understand it, and I think the record 
will show already, that a mistrial of this action was de- 
clared by Judge MacMahon about the middle of the day Tuesday 
after the case had been running for some day and a half. 

Judge MacMahon then disqualified himself from 
further participation in the case. 

Chief Judae Edelstein discussed with me at mid- 
day yesterday, the possibility of my taking the case and I 
agreed to do so. 

Counsel appeared before me at about 4 o'clock 
yesterday afternoon and we had a substantial discussion off 
the record ahout procedures and some little introduction to 
me about the issues in the case. 


I advised counsel that I was frec the balance 
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of the week because of a settlement of a non-jury case which 
had been accomplished yesterday, but I told counsel that I 
would have a good deal of uncertainty about my schedule 
after that. 

This morning, I suggested to counsel that they 
consider waiving a jury so that we might be able to-nave 


cian a 


some degree of flexibility about the presentation of proof, 


accommodation of foreign witnesses and so forth, that might | 


a“ 
not be possible with a jury, and counsel have’ considered 


this, and they can confirm this on the record in a moment, 
but they have just advised me that all parties are agreeabl 


Pal 
to waiving a jury and I have-fiow dismissed the jury panel. 


hope that they would present the case to me in the same wa 
that they would to a jury in that I will do everything I ca 
to be prepared to decide the case immediately at completion 
of the evidence and immediately after hearing oral argument 
or summations of the same kind that would be made to a jury. 
In other words, I very much hope to avoid a 
process of post-trial briefina. This means that counsel 


should make clear their points to me as we qo along just as 


| 


they would to a jury. 
Is it agreeable to the plaintiffs to waive a 


jury, Mr. Schurtman? 
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MR. SCHURTMAN: Yes, it is, your Honor. 
THE COURT: And to defendants Lennon and Seider? 
MR. BERGEN: Yes, it is, your Honor. 


COURT: And as to defendant Apple Records, 


MR. GRUMBACH: Yes, your Honor. 

THE COURT: And to defendants Capitol Records, 
Inc. and EMI Records, Inc.? 

MR. PRETTYMAN: Yes, your Honor. 

THE COURT: If you could just get assembled out 
in the courtroom, we can proceed. I think it would help 
to have opening statements. 

MR. PRETTYMAN: We have just a few preliminary 
matters, your Honor, which I think Mr. Bergen will present, 
which I think will save us some time. 

MR. BERGEN: Your Honor, one of the things that 
we wanted to bring up was what I mentioned before, that we 
do intend to make a motion for attorneys' fees based on the 
mistrial that occurred yesterday, for attorneys' fees cover- 
ing the first two days in court. | 


MR. SCHURTMAN: We will make a cross motion on 


the same basis. 


THE COURT: Let us not have those right at the 


| 


present moment. Can we defer that? 
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Anything else? 

MR. BERGEN: As long as we are going to try the 
case without a jury, I mean, the other point that happened 
yesterday was that Mr. Schurtman got a rather lengthy 
opportunity to present the plaintiffs' side of the case and 
we just wanted to ask, since we are starting fresh, that 
we really do start fresh. 


THE COURT: Oh, absolutely. 


I have to confess to everybody that a lot of 


things were turning around in my mind and I listened with 
possibly half an ear. 

That is the reason I would appreciate your 
starting afresh this morning, you make your opening state- 
ment and let us assume that I don't know anything, because 
I didn't take all of that in. 

Okay. Thank you very much. 

MR. BERGEN: Thank you, your Honor. 

THE COURT: See you in a few minutes. 

(Recess.) 

(In open court.) 

MR. BERGEN: Your Honor, before we start, there 
is one matter. 

Are we proceeding on the ground rules that we 


talked about last night that we are going to try the con- 
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tract, the breach of contraaet issue rather than getting into 
all of these -- 

THE COURT: That's right. 

We will try the sieht of contract issue. 


MR. SCHURTMAN: Your Honor, may I be heard on 


THE COURT: All right. 

MR. SCHURTMAN: All of the issues are really 
inextricably intertwined and for the purposes of the jury 
Judge MacMahon tried to segment them. 

I think your Honor can keep them compartmen- 
talized in your mind. 

THE COURT: I think that makes sense. 


MR. BERGEN: Your Honor, all of the parties 


agree that the breach of contract issue is the link pin of 


this case and there is no reason why we can't try that issu 
and if that issue is decided adversely to the plaintiffs 
that is the end. 

MR. SCHURTMAN: My only point is perhaps the 
issue of damages can be left until the later point. 


Let us split liability and damages. But the 


same conduct that constituted the breach of contract also 
constituted what we claim was a boycott under the Sherman 


Act. 
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Do we have to put the same witnesses on several 


THE COURT: Of course not. 


MR. BERGEN: How could the breach of contract-- 


* 


THE COURT: Please. 


I think for the sake of the proof, there is no 
problem. You are going to put on evidence and whatever 
legal consequences flow from that flow. 

It is just a question of whether you should take 
up time on an opening statement explaining Sherman Act and 
so forth, and I really leave that up to you. I don't think 
it makes a lot of difference. 

I would hope that you can focus largely in your 
argument upon the breach of contract and you won't be 
thought to nave waived any other arguments. 

MR. SCHURTMAN: I will do just that. 

MR. BERGEN: What about our counterclaims, your 
Honor? I mean, are we going to get into that at all in the 
proof? 


Each of the defendants has a number of counter- 


THE COURT: How were you going to do it before 


Judge MacMahon? 


MR. BERGEN: ‘We weren't going into that. 
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THE COURT: Your suqqestion is not to go into 
it now and that is perfectly acceptable to me. 


MR. BERGEN: But the plaintiff is going to ao 


of contract issue. That is ny point. 


MR. SCHURTMAN: Your Honor, that is simply not 


into other things that really aren't related to the breach | 
| 
{ 


MR. PRETTYMAN: Your Honor, if I may say a word, 
with great respect, it is a little more complicated than 
your Honor indicated it. 

If we are trying only the question whether there 
was a breach of contract, then I think we all understand | 
what that evidence is and it goes in as to whether there 
was or was not a contract, that is the issue, whether there 
was or was not a contract. | 

We all understand that. | 

But whether he is going to be allowed, as he one 
is proposing, to go all the way through and show what 
happened at the very end here, that is, that we then sent 
telegrams to stop them from putting out and the various 


things that they claim that we did at the very end, then we | 


have the burden of bringing in our witnesses to show what | 


they did and to show the various things that they did against 


us which, in effect, form the basis for our counterclaims. | 
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THE COURT: I am making a very rough judgment, 
but I don't think it will hurt you. 

I would like to proceed in exactly the same 
fashion you were proceeding before Judge MacMahon. 

MR. PRETTYMAN: That is fine. 

THE COURT: That means that you are not fore- 
going any valid claims of any kind, it is simply a matter 
of the order of presentation. 


| 
| 
For some reason, and I don't know the background, 


MacMahon. 


MR. SCHURTMAN: It was not agreed, your Honor. 


| 
there was an agreed order of presentation before Judge | 
| 


The Judge ordered it over very strenuous objections, which 
were renewed on several occasions. 

Let me say this: Let me make my opening state- 
ment and tell you what I intend to prove and then you can 
then decide what should come in. At least you will know 
what the case is about at that point. 

I can assure you that the part dealing with the 
anti-trust violations will take me exactly two minutes. If 


I exceed the two minutes, I will sit down on that point. 


THE COURT: It is a little academic for me to 
sit here and say what I will hear and what I won't. I am 


not very familiar with the case. 
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The only way for me to get familiar with the cas 
is to begin to hear about it, and I suaqest that Mr. 
Schurtman make his opening statement, say what he intends 
to prove. If it raises any problems, I can deal with it a 
little better. 

Okay. 

MR. SCHURTMAN: Thank you, your Honor. 

If the Court please, the plaintiffs in this case 
are the Big Seven Music Corporation and Adam VIII, Ltd. 

Bit Seven Music Corporation is a music publish- 
ing company which owns the copyrights to many popular songs. 

Adam VIII, Ltd. is a company which specializes 
in advertising and promoting popular music records and 
eight-track cartridges over television and selling these 
records -- 

THE COURT: Just go a little slower, please. 

MR. SCHURTMAN: Surely. 

And sellina these records and tapes by mail 


order and through so-called :etail fulfillment centers. 


Your Honor, may be familiar with the television 


commercials that usually appear late at night which adver- 


| 


i 


tise a particular popular music record -- 
THE COURT: What was the term, retail what? 


MR. SCHURTMAN: Retail fulfillment centers. 
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THE COURT: Okay. 
MR. SCHURTMAN: These television promotions, 
your Honor, are special so-called packages in the industry 


where a record is promoted by means of television commer- 


cials and the commercial tells the viewer, "Send your $4.98 


or $5.98," or whatever the price may be, "and we will send 
you the record by mail order." They usually give a post 
office box number. 

The viewer sends in his check and he receives 
the record by mail. 

There are some people who never want to order 
anything by mail, and for people like that a system has 
spring up of so-called retail fulfillment centers. 

A retail fulfillment center is usually a chain 
store, like Korvettes, W. T. Grant's and so on, where the 
record that is advertised on television is placed on 4 
special display counter, it usually has a big sign saying, 
“As advertised on television." 

It is kept there for a limited period of time an 
people who see the TV commercials and who want to buy this 
record but don't want to buy it by mail, can go to one of 
these stores and buy the record at the store. 

Now, a retail fulfillment center differs from a 
normal retail music store or even a normal retail department 

| 
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in a department store, because normally when a record is 
sold through reqular retail channels it may be advertised 
in the newsvavers and by television, but it is then sold 
the way books are sold; you go into a music store, you look 


for whatever record you want to buy and you buy it and it 


A television promotion is a hard sell campaign 


which usually lasts for only a few weeks or a few months. 


i 

| | 

may be there for years. | 
| 


The country is saturated with these commercials, the pecoes 
are either sold by mail or they are put on display in | 
these retail fulfillment centers, they stay there for a 

very limited period of time, usually a few weeks, and then 
the campaign is over and speople move on to different 
campaigns. 

Normally, these television packages consists ae 
previously recorded songs, songs that have already been | 
released to the public and that are now being gathered for | 
such a special campaign. 

And this fact becomes significant in the context 
of this case. I will get to it in a moment. 

It is possible, and the witnesses will so 
testify and, in fact, it is customary, to sometimes have 
campaigns which deal only with mail order and sometimes 


campaigns which deal only with retail fulfillment centers 
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and sometimes you have both. 

The plaintiff, Adam VIII, Ltd. is a company 
which, as I said, specializes in these TV campaign promo- 
tions. It has been in existence for a number of years. It 
has been an enormously successful company in this field and 
has sold millions of records and millions of dollars worth 
of records by means of these special TV campaigns. 

The president and chief stockholder of both | 
Big Seven Music, which is a publishing company, as I said, | 
and Adam VIII, Ltd., which is the sister company which | 
handles TV promotions, is *he gentleman who is sitting at | 
plaintiffs’ counsel table, Mr. Morris Levy. | 

Mr. Levy has had many years of experience in the 
music industry, about which he will testify in this case, 
and he is the founder of Big Seven and Adam VIiI, Ltd. and 
he runs the two companies. | 

The defendant in this case are, first of all, | 
Mr. John Lennon, who is a well-known popular Hauer musielan 
and who used to be a member of the famous Beatles group. 


A second defendant is Apple Records, Incorpora~ 


the Beatles to license the manufacture and distribution of 
records. 


Mr. Lennon is the president and one of the 


| 
| 
| 
| 
ted, which is an American corporation that was set up by | 
| 
| 
| 
| 
| 
| 
| 
| 
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stockholders of Apple Records. 
A third defendant in the case is Mr. Harold 
Seider, a lawyer who acted as Mr. Lennon's business advisor 
in the events about which I am about to describe. 
THF COURT: Just one second. I am trying to 
e 


get a few notes. 


Apple Records was set up to do what, according 


to your contention? 


MR. SCHURTMAN: The licensing manufacturer and 
distribution of records. It was set up by four Beatles. 


THE COURT: And you say Mr. Lennon is what? He 


is president of Apple? 
MR. SCHURTMAN: He is the president of Apple. 
COURT: Seider is who? 


MR. SCHURTMAN: Seider is a lawyer who acted 


as Lennon's business advisor ana in the context of this 
case we will show that he also acted on behalf of Apple. 
THE COURT: All right. 


i 
| 


MR. SCHURTMAN: The next defendant is Capitol 


Records, Incorporated, an American corporation which is one | 


of the largest manufacturers and distributors of records 


| 
in the United States with annual sales of almost $125 million. 
| 


A fifth defendant is EMI Records, Limited, a 


British Corpvoration -- 
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THE COURT: What do you say Capitol has to do 
with this case? I know about Capitol, but -- 


MR. SCHURTMAN: Pardon? 


MR. SCHURTMAN: I will explain later what 
Sapitol has to do with the case. 
The fifth defendant is EMI, a British corpora- 


tion, which is the parent company of Capitol. It is one of 


THE COURT: You are going to explain later “| 


the largest manufacturers and distributors of records in the 
world. It has annual sales of over $1 billion. 

The present dispute, your Honor, had its origin 
in an earlier lawsuit which was brought in this court and 
which was assigned to your Honor at that time in 1970. The 
title of the action in the earlier case was Bia Seven Music 
Corporation against Maclen Music, Northern Music and Apple 
Records. 

THE COURT: Big Seven against who? 

MR. SCHURTMAN: Maclen -- I am told this is an | 
abbreviation of McCartney, one of the Beatles, and Lennon. | 

THE COURT: Apple was a defendant there? | 

MR. SCHURTMAN: Apple was a defendant and a com- 
pany named Northern, which was another publishing company 
connected with the Beatles. 

That case involved a copyright infringement, an 

| 
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alleqed copyright infringement. 
| 


Biq Seven held the copyright to a song entitled | 


| 
"You Can't Catch Me," which had been written by a very famous 


songwriter named Chuck Berry. 
Mr. Lennon and Mr. MacCartney and their com- 


panies came out with a song entitled "Come Together.” 


Big Seven alleged that Come Toaether was, in 


vm hasnt aaannaicnsnninmaananinnnannainn iit 
nointtccemsananaaimanissieimnmsimt cere 
————————————— 


essence, a copy of "You Can't Catch Me," to which they held 
the copyright. | 
The action was about to go to trial before your 
Honor -- as I recall it, a trial date had been set -- when 
the parties decided to work out a settlement. 
A settlement was agreed upon. It was first 


worked out by Mr. Levy and Mr. Seider and it was first 


confirmed by John Lennon in writing, the settlement was sub-| 
} 
mitted to your Honor in open court -- whenver the transcript 


of the settlement -- it was also confirmed in a lecter from 
Mr. Lennon's law firm, the Marshall, Bratter firm, to Mr. 
Lennon, which he countersigned, and the settlement provided, | 
in essense, that “r. Lennon would agreed in his very next 
record album to record three songs owned bv Big Seven, that 
is, of which the copyriahts were owned by Big Seven, inciean 
ing the song "You Can't Catch Me" and two other sonas to he 


selected by “ir. Lennon himself. 
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In addition, the settlement provided that Mr. 
Lennon will use his best efforts to cause Apple to license 
two of its masters to Big Seven. 

I am speaking from memory now. I think it was 
to license ti" e masters, your Honor. I am wrong on that 
point. | 

A master, as your Honor may be aware, is a | 
recording of a particular song which is recorded on a inched 


tape and the master tape itself can then be licensed to 


aifferent companies which can make records from the master 


I am going to get into the question of master 


| 
| 
tape. | 


tapes in somewhat more detail at a later point because it 
will become significant in this case. 

The settlement also provided that if Apple did 
not license three of its masters to Big Seven, Mr. Lennon 
would then record two additional Big Seven songs. 

So to put it in a nutshell, your Honor ~~ 

THE COURT: TO record how manv Ric Seven? | 

MR. SCHURTMAN: Two more Big Seven sonas. | 

To put this into a nutshell, Big Seven had the | 
opportunity under this settlement of getting at least = 
and perhaps five of its songs recorded by Mr. Lennon. And 


our witnesses will explain to your Honor the economic 
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significance of such a aettlement, because of course, if 
their songs were recorded by Mr. Lennon and performed by Mr. 
Lennon, they would receive copyright royalties on the sales 
of the records produced by Mr. Lennon, which in this case 
would ajave amounte? to many hundreds of thousands of dollars). 
Beyond that, to have an artist of the ature 


of Lennon -- you will find that we are his greatest admirers 


world's top artists in the nopular field. There is just no 


when it comes to his artistic ability. He 1s one of the | 
i 


question about it. And for Biy Seven to have an artist 
like that record three of his songs and perhaps five of his 
songs would have been a tremena. us coupe and wculd have 
been worth a great deal in eae at publicity and good will | 


over and above the several hundred thousanc dollars of 


royalties that they would nave received. 
So that is the economic significance of the 
settlement. 
The “tory now moves on to one year later. 
The settlement was in October 1973. 


In September 1974, Mr. Lennon released his next | 


THE COURT: All right. The settlement was -~- 


‘AR. SCHURTMAN: October of 1973. Mr. Lennon's 


next album was in September of 1974. 
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THE COURT: All right, go ahead. 
MR. SCHURTMAN: The title of the album that M:. 
Lennon released, which we will, of course, offer in ev.~ 
dence, was "Walls and Bridges." And the album, contrary to 


the terms of the settlement agreement, did not contain three 


Big Seven songs. It contained excerpts from one song owned 


by Big Seven, a song entitled "Yaya." 

We will offer evidence, both the sonq itself, 
and testimony of witnesses to show that Mr. Lennon made this 
as a@ joke recording. He and his son played the drums for 
a minute or so and it was a gag. It was not a serious 
recording of the song. So that for all practical purposes, 
the album did not contain any Big Seven songs. At most, it 
contained that one excerpt. 

in any event, Big Seven regarded this as a very 
serious breach of the settlement agreement that had been 
arrived at in the earlier case. Big Seven's lawyers wrote 
to Lennon's lawyers and said, "What about the breach of the 
settlement agreement? How are we going to remedy this?” 

At that point there was a telephone conversa- 
tior between Harold Seider and “it. Levy, and Mr. Seider 
said, "Look, we admit we breached the settlement agreement, 
but we can explain what happened. We can work it out. 


Let's have a meeting to talk about it." 
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Mr. Levy took the position, "Well, I'll be qlad 
to meet with you, but only if you bring your principal, 
John Lennon, to the meeting, because I don't want to keep 
dealing with intermediaries." 

Mr. Seider said he would check with Mr. Lennon. 
He then called Me Levy back and said, "Pine, Mr. Lennon is 
prepared to meet with you to discuss the breach of this 
settlement agreement." 

The meeting was held on October 8, 1974 -- and 
this is one of the key dates in the case, your Honor -- at | 
a supper club up on East 58th Street called the Club 


Cavallero. 


I will be referring to this meeting from time to 
time as the Cavallero meeting, because that is the meeting | 
{ 

at which we claim the oral contract which is the subject of 


this lawsuit, was made. 


The meeting started sometime in the early even- 


ing hours. There is some dispute about what the neople ate | 
and what they drank. It was partly a social meetings, partly 
a business occasion. They were there to m2et and discuss 


the settlement. 


The people who participated in this meeting were 


Mr. Levy, Mr. Philip Cahl, a vice president of Bia Seven 


| 
Publishing Company on the one hand, Mr. Lennon and Mr. Seider 
| 
| 
| 
| 
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on the other hand. 

At some point in the meeting they were joined 
by a Miss May Pang, who is Mr. Lennon's secretary. 

In addition, there is a question as to whether 
a Mr. Bernard Brown, who was connected with the English 
Apple Company, one of the sister companies of Apple, whether 
he was present during this discussion. And the testimony 
will show when Mr. Levy and Mr. Cahl were first examined 
about this in their depositions, they could not remember 
Mr. Brown being at that meeting. They remembered him being 
present at subsequent meetings, but not at that one. 

Mr. Brown later testified under oath that he 
was present at the meeting. Mr. Levy and Mr. Cahl said 
perhaps he was. They simply don't remember his participa- 
ting in the meeting. They have no recollection of that. 

I understand that Mr. Brown is going to appear 
as a witness. Your Honor can determine once you hear him 
to what extent, if any, he participated in the meeting. It 


is our position that even if he was at that meeting, he 


simply did not participate in the discussions, and perhaps 


that is why Mr. Levy and Mr. Cahl simply didn't focus on 
him. They were negotiating with Mr. Lennon, Mr. Seider and 
to a much lesser extent with Miss May Pang. 


The meeting opened with “r. Seider and Mr. 
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Lennon admitting that there had been a breach of the settle- 
ment agreement and the question was what to do about the 
breach. 


According to our witnesses, “ir. Seider said, 


"rook, would it take a few hundred thousand dollars to cure 


this breach?" 


Mr. Levv said, "No, a few hundred thousand won't 


be enough, because, frankly, Mr. Lennon's recording the Biq 


Mr. Seider then said, and Mr. Lennon joined him 


| 
Seven songs would have heen worth a lot more to us." | 


and both were talking from time tc time, they said, "Look, 
we meant to carry out the settlement agreement and let us 
explain to you what happened." 

And they explained that Mr. Lennon had been 
recording an album out in California for a producer named 
Phil Spector, and this was going to be an album of old 
rock and roll songs sung by “tr. Lennon. The intention was 
to put out a nostalgia album of rock and roll songs which 


may have been an impact on Mr. Lennon in his earlier 


formative years as an artist. 

They had started recording the songs under Mr. 
Spector's directions. They had recorded -- I can't remember 
the exact number, but I think it was eight or nine sonqs, 


possibly six -- and at that point things began to go wrong. 
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As Mr. Lennon put it very bluntly, he said he 
thought that Spector was crazy. Spector kept shooting off 
a gun in the studio, he did all sorts of other weird things. 

fhe production finally ground to a halt, and 
to add insult to injury Mr. Spector made off with the tapes 
that had been recorded up to that point and wouldn't release 
them. And Mr. Lennon and Mr. Seider said that they had 
tried to get the tapes back. Thev finally got them back 
from Mr. Spector. They had to pay approximately a hundred 
thousand dollars to get them back, but that Mr. Lennon was 
not certain that he rzally wanted to finish this album. 

A year had gone by since its inception. Mr. 
Lennon was afraid that some of the nostalgia craze might 
have died down. He wasalso afraid that if he now comp leted 
the album and releasedit he would have to pass muster by 
the critics if the album was released in the normal retail 
channel and he was afraid the critics might pan the album. 

At that point Mr. Levy came up with a sugges- 
tion -- and I am paraphrasing, you will hear the testimony- 
ne said, "You know, this might be a marvelous thing for 
a special TV promotion. We can make a terrific TV package 


with this. It would be 4 first in the sense that it won't 


be a renash of somethina that an artist had already released 
| 


previously, Dut it would be a famous artist releasing = 
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thing for a TV promotion. 

He started to explain to Mr. Lennon what a TV 
promotion like that would be like and that he had a company 
Adam VIII, which made TV promotions, and Mr. Lennon became 
very enthusiastic. 

4r. Lennon said, “You know, I have been watching 
these TV commercials and I think this would be a marvelous 
idea, putting out, completing this rock and roll record 
and instead of sellina it through regular retail channels, | 
putting it out as a special TV promotion with mail order 
sales, retail fulfillment centers and so forth." 

And they agreed that a record like that could 
sell millions of copies and be worth millions of dollars. 

Well, at that point everyone became enthusiasti 
about this and they started discussing ways and means of 
putting out such a TV promotion. 

They discussed a number of songs that should be | 
included in such a record. Mr. Levy pointed out that in a | 
TV package you tried to aive the customers more for their | 
money so you put on more songs than you would put on a Pn 
album. 

A normal album might have ten or 1l songs; a 


TV package might have as many as 15 or 18 or 290. 


| 
| 
| 
| 
| 


And they arqued about how many sonqds to put on 
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it and they finally aqreed that Mr. Lennon would record 15 
or 16 songs for this TV package. 

Now, this point, your Honor, is significant, not 
only in terms of what they agreed to at this Cavallero 
meeting, but also in terms of what Mr. Lennon intended, 
because Mr. Lennon now claims that the recordings that he 
ultimately made were intended for a regular retail album, 


and we will show that if this had been the regular retail 


album he wouldn't have recorded 15 or 16 songs, that this wa 


clearly intended for a special TV package. 

They went on to discuss the price at which 
this album would be sold, and Mr. Lennon said or Mr. Seider 
said that they would like to see it sold at $6.98 an album. 

Mr. Levy explained that $6.98 is too high for 
a TV promotion, the television customers are not used to 
paying that kind of price, and they finally agreed that the 
records would be sold at a price of $4.98, eight-track 
cartridges would be sold at a price of $5.98. 

They then discussed royalties, how much would 
be paid for this album. And they agreed that Mr. Levy would 
pay a royalty of 12 percent of the retail price to Mr. 
Lennon and to Apple jointly and that Lennon and Apple would 
use a portion of this 12 percent to take care of the former 


producer, Mr. Phil Spector, because they contemplated -- 
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THE COURT: Say that again. They would use it 


MR. SCHURTMAN: That they would decide how much 
of the 12 percent to pay to Mr. Spector, because they 
intended to use some of the Spector recordings as part of 
this TV album. 

The way it was put at the meeting was that they 
were going to try to salvage a portion of their Spector 
investment, for which they had already paid a hundred thou- 
sand dollars, by using some of the Spector songs in the new 
album. 

They discussed the songs that should be include 
in this new album. Everyone made suggestions, “Let's use this 
old rock and roll song, let's use that one," and they 
finally agreed that on the next day they would go to a 
recording studio where Mr. Lennon makes some of his 
eecrdinée: they would play back the old Spector tapes and 
Mr. Levy and Mr. Lennon would listen to these Spector tapes 
and a determination would be made as to which Spector tapes 
would be salvaged and included in the new album. 

They also agreed that Mr. Phil Cahl, the vice 
president of Big Seven, would work together with Miss May 


Pang and Mr. Lennon to look at other rock and roll songs 
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to obtain the sheet music, the lead sheets, and he would 
make arrangements for the copyrights for these songs. 

They further agreed at this Cavallero meeting 
that Mr. Lennon and Apple would be responsible for the 
recording costs. They would pay the musicians, they would 
pay for the recording studio. The other expenses in putting 
out this TV promotion would be paid by one of Mr. Levy's 
companies, either Big Seven or Adam VIII, Ltd., and it «as 
contemplated and agreed at this meeting that the record 
would ultimately be put out by Adam VIII, Ltd. which 
specialized in TV promotions. Big Seven was simply a music 
copyright holder, a publishing company. 

They agreed that Adam VIII would pay for the co 
of pressing the record from the master tapes, the cost of 
packaging the record, in other words, printing up the 


jackets and covers and the labels, Adam VIII would pay for 


the cost of making the TV commercials, Adam VIII would pay 


for the cost of televising these commercials on the 2ir, 
Adam VIII would make arrangements for the television time, 
Adam VIII would pay for the cost of filling the mail orders 
Adam VIII would arrange for the retail fulfillment centers 
and, in short, Adam VIII would pay for and be in charge of 
the entire television promotion. 


Now, one very important question that came up 
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at this meeting was theqestion of whether Lennon and Apple 
had the right to enter into a contract with Adam VIII and 
Big Seven for this kind of a television package. 

It was well known in the industry that Mr. 
Lennon was under an exclusive contract to EMI and Capitol 
and that the Beatles were under an exclusive contract. 

On the other hand, Mr. Levy was acquainted 
with the former manager of the Beatles, a gentleman named 
Alan Klein. He had heard from Mr. Klein that when Mr. 
Klein negotiated the Beatles' contracts with EMI and Capitol-- 

THE COURT: Who was acquainted with Mr. Klein? 

MR. SCHURTMAN: Mr. Levy. 

He had heard from Mr. Klein that when the 
Beatles negotiated their contracts with EMI and Capitol, 
which is the subsidiary of EMI in the United States, that 
an exception had been made for United States mail order 
rights in the United States. 


Mr. Levy had also read an article about the 


Beatles and Alan Klein which appeared in Playboy Magazine. 


Somebody had called the article to his attention. The 

| 
article contained an interview with Mr. Alan Klein. It was | 
a long description of the Beatles and their various legal 


problems and there was an item in this article which said 


that when contracts were renegotiated with EMI and Capitol, 
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the boys had retained certain United States riaqhts. 

Now, with this knowledge in mind or this 
information, I should say, Mr. Levy turned to Mr. Lennon and 
his lawyer and business advisor, Mr. Seider, and said, "Do 
you fellows need the consent of EMI and Capitol to make this 
deal with me?" 

The response was, "We don't need anyone's con- 
sent to give you the mail order rights, because there is 
an exception for mail order rights in our contracts with 
Capitol and EMI. On the other hand, we are not certain 
whether mail order rights would include within its defini- 
tion retail fulfillment centers, and we are going to have 
to check on that. We may need EMI's consent for retail 
fulfillment centers." 

The question came up, “what about foreign riahts/ 
If we produced such a package, are we limited to the use Or 
can we also sell it abroad?" 

Again, the answer was, "We believe that on 
foreign rights you do need the consent of FMI, but since 
John Lennon's contract with EMI is about to expire next 
year anyway we don't think there will be any trouble in 
getting the consent.” 


So the way that point was left, your Honor, 


that they had a definite agreement with respect to mail 
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order rights in the United States, because everyone aqreed 
that there was an exception in the contracts with EMI 

and Capitol for mail order rights in the United States. 

The question of retail fulfillment centers 
and foreign rights was expressly left open, ana Mr. Seider 
said he would check with EMI and then report back to Mr. 
Levy. 

The next item that was discussed at this meetingr- 
and I am not saying that they were necessarily discussed in 
this formal order, it was a round table discussion of all 
these points -- the next item was, how long would such a 
campaign last and would Adam VIII have the exclusive riqhts 
to the package while the campaign was in progress? 

Mr. Levy explained how one of these television 
campaigns works, and he will explain it in more detail when 
he testifies, but in essense he explained that these are 
rapid-fire deals, the country is saturated with these TV 
commercials, sometimes the country is divided into sections, 


and the campaign is usually over in a matter of a few 


| 
months, royalties are paid and that's the end of it. | 


Mr. Levy took the position that while the cam- 
paign was in progress, he did not want Mr. Lennon or Apple 
nor Capitol nor EMI to sell the same album through regular 


retail channels, because this would create difficult 
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competition and confuse the consumers. And it wa., there- 
fore, agreed that as long as the campaign was in progress, 
and that it would take ess than a year for the campaiqn | 


to be completed, Adam VIII would have the exclusive rights 


to the paw’ -*. 


when the meeting was finally concluded -- and during the 


| 
| 
.nas meeting took several hours, your Honor, and| 
| 
| 


meeting people had something to eat, people ordered drinks 
from time to time, the meeting was held in a supper club ee 
when it was finally concluded, “ir. Lennon left with great | 
enthusiasm, said he could hardly wait to get to work, and | 
they agreed to meet the next day in this recording studio. 

Begore I go on to what happened at the recording| 
studio -- 


THE COURT: I wonder: It is a matter of juda- 


ment how much detail you go into at this point, but I will 


be hearing the details. 
Is there a way that you can -- 


MR. SCHURTMAN: No. 


From this point on I can move very quickly. 

THE COURT: Just give me the basi« framework. 

MR. SCHURTMAN: The main detail I had to give 
you were the terms of the agreement. Prenes wee 


THE COURT: All right. fine. 
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MR. SCHURTMAN: From this point on I can move. 


| 
If all we had, your Honor, was our claim of an 


oral agreement that these people said so and so and our 
people said such and such, I think we mdeght have a problem 
because it would be their word against ovrs and, of course, 
the order said now den.cs that an agreement was made <>4, 
therefore, one of the critial aspects of this case from our 
standpoint in proving that there was such an agreement made 
was what happened subsequently. 

Did the parties perform pursuant to the agree- 
ment? Did Mr. Lennon tell people that he had such an agree- 
ment? And we claim that this is exactly what happened. 

The very next day they went to the recording 
studio, they listened to the Spector tapes -~- 

THE COURT: Who went to the recording studio? 

MR. SCHURTMAN: Mr. Levy and Mr. Cahl representing 
Big Seven. A gentleman named Lewis Garlick, who was the | 
Caairman of the Board of Ivy Hill Communications -- Ivy 
Hill Communications is a printing company which prints record 
jackets or cov«rs. Mr. Levy had told Mr. Gar*ick about this 
deal and invited Mr. Garlick to come along to liste to oe 
Spector tapes. | 

On the defendants’ side you had Mr. Lennon, | 


,, Miss May Dang and Mr. Bernard Brown. as well as the various 
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stucio technicians, engineers and so forth. 

They listened to the Spector tapes, they decided 
which ones could be used, which ones shouldn't be used, they 
discussed it, and then Mr. Levy and Mr. Cahl arranged for 
additional music of rock and roll songs to be made available 
to Mr. Lennon so that Mr. Lennon could pick and choose which 
songs he wanted to include. Mr. Cahl was delegated to the 
jek of getting the copyright clearances, getting the sheet 
music and arranging for it so that Mr. Lennon could, in 
fact, use the selections. 

We will offer evidence on this point, your 
Honor, of a list of songs, part of which is in Mr. Lennon's 
own handwriting, which he gave to Mr. Cahl indicating which 
songs he was interested in. 

The next thing that happened -- and I am skip- 
ping over some of the intervening deta‘ls, I will just get 
to the key events, your Honor -- was that Mr. Levy and Mr. 
Lennon had a discussion about rehersals, because Mr. Lennon 


said he was flying in or bringing in several of his musicians, 


people that he normally worked with whom he would want to 


use to record this album. And the question was where should 
these rehearsais be held. 
Mr. Lennon made the point that it is difi.cult 


having these out of town musicians and rehearsing in New 
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York, there are too many distractions, you can never hold 


them altogether, and then Mr. Levy made a suggestion. 


He said, "Look, I have a big farm in upstate 


New York. It has a big house, plenty of guest rooms, 
facilities for rehearsals. Why don't we take everyone up 
to my farm and hold the rehearsals there?" 

Mr. Lennon thought this was a fine idea. Mr. 
Levy and Mr. Cahl made arrangements for everyone, Mr. 
Lennon, Miss May Pang, the musicians, most of the musicians 
wifes and girlfriends, everyone to go up to the farm, and 
they spent a three-day weekend at the farm rehearsing for 
this rock and roll album. 

There were at least 30 hours of rehearsals and 
you will get a detailed description of what happened at the 
farm. 

COURT: When was that? 


SCHURTMAN: This was the weekend of October 


THE COURT: 1974? 

MR. SCHURTMAN: 1974, approximately nine days 
after the October 8 Cavallero meeting. 

They had these rehearsals and, in addition to 
that, they sat around a dinner table at the farm discussing 


the album. There were discussions on how Adam VIII would 
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‘promote this album. 

There was no secret that Lennon had made the 
deal for Adam VIII to put out this album and we will pre- 
sent independent disinterested witnesses, people who are 
interconnected with either side, who happened to be at the 
farm that weekend -- Mr. Levy runs an open house at his 
farm and he consequently has guests in who drop by and 
partake of the hospitality -- and these people will testify 
that Mr. Lennon told them that he was making an album for 
Mr. Levy. 

Once the rehearsals were over, Mr. Lennon and 
the musicians came back to New York, they then went to this 
professional recording studio, they recorded 15 or 16 songs .| 
And the reason we keep vascillating between 15 and 16 is be- 
cause two of the songs were combined in the medley and it 
is a question of whether you call them one or two. But 
in any event, this will be clarified in the testimony. 


They recorded the songs and there came a point 


in November of 1974 when Mr. Lennon met with Mr. Levy, Mr. 


Cahl was present, Miss May Pang was present, and Mr. Lennon 
said, "Morris, I finished the album. It is done. It is a 
great job and I never want to look at it again, it is your 
baby, bye now. I don't want to listen to it again. It is 


+11 done." Or words to that effect. Mr. Levy will give you 
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the exact words. 

Mr. Levy said, "Fine. When do I get the master 
tapes?" 

That same evening Mr. Lennon arranged for the 
record studio where the tapes had been made, to send them 
over to Mr. Levy. 

Mr. Levy received the two tapes, he played 
them the next morning, he was said that they were commer- 
cially sound end he wes all set to go ahead and produce the 
album. 


I should also say that either at the same meetin 


or at or about the same time, Mr. Lennon told a disc jockey 


named Frankie Cvockett, who we also expect to be a witness, 
we subpoenaed him -- 

THE COURT: You don't need to give me all the 
elements. Let us get to the end and then I can hear the 
defense side of it and just get the basic contentions and 
move on. 

‘<3. SCHURTMAN: Let me finish on what happened. 

There is a technical question. 

If you will jive me two minutes to just explain 
the tapes, because -- 

THE COURT: Sure. 


MR. SCHURTMAN: That ig going to be a problem 
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issue in this case. 

THE COURT: All right. 

MR. SCHURTMAN: When you record music on master 
tapes, the tapes can either be seven and a half inch per 
second tapes or 15 inch per second tap2s or you can record 
it on other speed tapes, too. The sped of the tape has no 
bearing on the quality of the tape. 

The tapes that were delive.ed to Mr. Levy vere 
seven and a half inch per second ts es, and Mr. Levy ulti- 
mately made the Adam VIII record from seven and a half inch | 
tapes. 

The defendants take the position in this case 
that you cannot make a commercial recoi¢ from a seven and 
a half inch tape, that it must be cone from a 15 inch tape. 

We are going to put in evidence that many 
successful commercial records have been made fr«m 3even and 
a half inch tapes and at the appropriate point, your Honor, 


we would ».ke to play the tapes and the records and your 


‘ 
Honor can listen to it and determine what the differences in 


quality would have been, because ultimately the question is 
what would the listener have heard and not what does some 
engineer think of the number of eecibels and so on. So 
that is the story on the tapes. 


Now, the next thing that happene was that Mr. 
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Levy heard from Mr. Seider. Mr. Seider told Mr. Levy that 


he had come to the conclusion that no consent was necessary 


from EMI with respect to foreign rights and with respect 
to retail fulfillment centers. 

Then Mr. Levy and Mr. Lennon decided they were 
going to spend the Christmas holidays together in Florida 
to work on TV commercials. They went to Florida together, 
but problems came up. They didn't work -- 

THE COURT: Who was that? 

MR. SCHURTMAN: Levy and Lennon. 

THE COURT: When was this, Christmas 1974? 

MR. SCHURTMAN: This was Christmas 1974. 

Mr. Lennon got involved in some completely 
different negotiations having nothing to do with this situa- 
tion. He didn't have time to work on the TV commercials. 
Nothing was said about calling the deal off. 

When Mr. Levy came back from Florida earlier 
in January of 1975, he found a letter waiting him from the 
Marshall, Bratter firm. They were the attorneys for 
Lennon and Apple. And the letter told Mr. Levy, "Okay, we 
are now ready to proceed with the second part of the settle 
ment agreement before Judge Griesa." 

The second part was, “We are ready to license 


three masters owned by Apple to Big Seven." 
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Mr. Levy immediately wrote back a letter to 
Marshall, Bradder which said, in essense, “What are you 
talking about? At the October 8 meeting we agreed to can- 
cel the settlement agreement and the settlement agreement 
was superseded by an agreement under which Mr. Lennon and 
Appel agreed to put out this television package through 
Adam VIII and that's the present deal and you better check 
with your clients. 

There was no response to this letter. This 
letter was in early January 1975. 

Instead, Mr. Levy received information that 
Lennon, Capitol and EMI, together with Mr. Seider, had 
decided to put the same album out on a reqular retail basis 
through Capitol. 

Your Honor, how can they do it technically? 
Well, technically, when master tapes are made in a studio, 
the studio keeps the master tapes and it relezses copies 
of the master tapes to the record companies which then 
actually press records from these master tapes. It is sort 
of analogous, if I may suggest an analogy, to a film 
where somebody keeps the original negative and then prints 
are made and sent all over the world. 

In this case copies of the master tapes had bee 


delivered to both Adam VIII and they were subsequently 
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delivered much, much later to Capitol. 

Capitol went ahead and put out its own record 
album, Adam VIII went ahead and put out a record album. 

The record albums contained substantially the same songs. 
The Capital album dropped one or two songs, as I recall it, 
but all the others are the same. 

Your Honor can listen to both of these recores 
for yourself to determine whether there is any difference 
between them as far as the arrangements are concerned and 
the sound. We claim they are identical, that Mr. Lennon 
made no changes after he had delivered the tapes to Mr. 
Levy. 

Capitol and EMI threatened Mr. Levy with an 
injunction. Mr. Levy said, "Fine, I'll fight the injunction." 

We went ahead, we pressed our records, we have 
thousands of records pressed, we bought °V time, we started 
advertising the records on television, and suddenly every- 
thing came to a hait. And what brought it to a halt was no 
an injunction, your Honor, because the testimony will show 
that the defendants met and decided among themselves that 
their case was too weak to seek an injunction against Adam 
VIII, and what they did, instead, was to send telegrams to 
all of Adam VIII suppliers, to the pressing plant, to the 


printer, to the label maker, to the cover maker, to the TV 


' 

| 
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stations, to the fulfillment organization and they threatene 
all of these people with lawsuits and have damage if they 
did business with Adam VIII, whereupon all of Adam VIII 
suppliers came to Adam VIII and said, “Look, we can't 
afford to get into litigation with Capitol and EMI. We are 
going to have to drop this project." 

Mr. Levy was left with a batch of records on 
his hands. The TV stations cancelled the commercials 
previously ordered. They refused to carry them out. The 
printer stopped delivering more things. The pressing plant 
stopped deliveries and the Adam VIII project came to a 
grinding halt. I think we managed to sell about 1,000 
copies, maybe 12-- copies, before we were stopped. 

In the meantime, Capitol went ahead, put out its 
own rival album, sold, 1 believe, approximately 370,000 
copies in this country and at least another four or 500,000 
copies abroad. They are still selling them, as far as I 
xnow. They are selling them -ot by means of a TV promotion 


but through regular retail channels. And at that point we 


brought this suit. | 


What we calim in this suit, and I will simpiy 
list the claims, I won't go into detail, is that there was 
a breach of an oral agreement, there was interference with 


contract, there was a pevcott in viclation of Section 1 of 


SOUTHERN DISTRIC? COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


gte | 42 
the Sherman Act when Capitol and EMI and Lennon and Seider 
induced all of our suppliers to stop doing business with 


us. On that one we rely on the famous Supreme Court 


decision Clore against Hale. I'm sure you know. 


THE COURT: All right. ~ 


MR. SCHURTMAN: One other point that I left 


They also released publicity claiming that our 
album was unauthorized, that it was a bootlegged album that 
it was not genuine, and we also have a claim for intention 
falsehood and business disparagement based on that. 

There are additional variations of these claims, 
I won't go into detail in them now, but that, in essense, 
is our case, your Honor. 

THE COURT: All right. 

Let us take a short recess and I will hear from 
the defen.ants. 


(Recess.) 
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THE COURT: All right, Mr. Bergen. 

MR. BERGEN: Your Honor, my name is James Bergen, 
and I represent John Lennon and Harold Swider. 

As we are all aware, Mr. Lennon was, until several 
years ago, a member of the famous English singing group, the 
Beatles. For the last four or five years, Mr. Lennon has 


been reorganized as a solo artist, and occasionally with his 


young wife, Yoko Ono, and in that time has released, through 


Capitol Records and EMI, seven record albums. 

Since 1962, the Beatles as a group and individually 
have been under an exclusive contract to the defendant EMI 
Records, a fact that is widely known in the reorganized in- 
dustry, and which Mr. Schurtman conceded on his opening 
statement. 

THE COURT: Can you go a little slower? 

MR. BERGEN: Yes, Sir. 

Pursuant to other agreements, Capitol Records 
distributes the Beatles’ and Mr. Lennon's recordings in the 
U. S. 

Mr. Lennon is the president of Apple Records, 
Inc., and that is a corporation that was formed in the late 
1960's by the Beatles. For the last three and four years, 
and I guess really going back to 1969 and 1970, there has bee 


a very serious and well-pubiicized dispute among the Beatles. 
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MR. BERGEN: I would say it beg-n in approximately 
1969 or 1970, your Honor. 

And this, also was widely known in the recording 
and the entertainment industry. 

As a result of that dispute, it is crystal clear 


that one of the Beatles could not act for the corporation, | 


Appie Records, since they were equal partners, whether he be | 


the president, the vice president, the secretary or the 
treasurer. There had to be complete agreement among the 
Beatles. 

Mr. Lennon has assertec «vo counterclaims in this 
case, one against the plaintiffs and one against the plaint- 
iffs and Morris Levy. I won't get into what those counter- 
claims involve, because we are really not going to try that 
issue now, but Mr. Levy, who is the president of Big Seven 
and Adam VIII, also owns, directly or indirectly, all of the 
stock of those corporations. Mr. Levy is also the president 
of Roulette Records, a record manufacturer, and he has been 
in the record and music business for over thirty years. 

Now, this case revolves around what took place at 
a New York resteurant and club, the Club Cavallero, on 
October 8, 1974. You have heard Mr. Schurtman talk about tha 


meeting, but Mr. Schurtman kind of glosses over the fact that 
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the alleged agreement that was entered into that night was 

an oral agreement. In other words, there is no written con- 
tract, no agreement, no document and no piece of paper signed 
by Mr. Lennon evidencing this alleged oral agreement. Yet 
the plaintiffs seek millions of dollars in damages. 

You are going to be asked to believe by the 
plaintiffs that Morris Levy, a business man of more than 
thirty years of experience in the record and music business, 
sat down with John Lennon, a composer of unquestioned status, 
an artist of unquestioned status, the first time they had 
ever met, over drinks at a New York club, and in the course 
of one evening, two or three hours, they entered into an 
oral agreement giving on« of the pleintiffs the exclusive 
worldwide rights to a record album of John Lennon's, at a 
time when Morris Levy knew, as did the entire recording in- 
dustry, that Mr. Lennon was under an exclusive contract with 
EMI. 

In fact, Mr. Lennon and the other Beatles are 
ijiterally knee-deep in lega! documents and have been for 
years. Every time Mr. Lennon makes a move in terms of his 


lejal affairs, there follows a veritable blizzard of paper. 


He is an artist, who does not negotiate contracts, 


and very few artists do. They have other people who do that 


for them. He is not interested in that. He is only interested 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


46 
GTP 4 


in his music, in producing an album amd in getting the best 
possible sound on his records. 


As I said a couple of minutes ago, October 7, 1974, 


was the first time John Lennon anc Morris Levy had ever met. | 


Mr. Lennon will testify that he did not ente- into an agree- | 
ment with Morris Levy or Big Seven on that night or at any 
other time, giving Big Seven rights to an album of his. 

Mr. Lennon will aiso testify that he never told Morris Levy 
that he had no contract which would prevent him from giving 
the album to Big Seven and that he never told Mr. Levy that 
he had not given television merchandising rights to his 
records to anyone. 

We will prove t hat while Lennon and Levy met with 
others on October 8th, it wasn't for the purfose of discuss- 
ing a proposed agreement :put for an entirely different purpose: 
‘to discuss a problem tlmt had arisen with respect to the 
settlementof mearlier, unrelated lawsuit, which your Honor 
is familiar with, in which John Lennon was not even a party. 

We will also prove that there was -~- 

THE COURT: Mr. Lennon had an interest in that 
lawsuit. 

MR. BERGEN: He was not a party, in that he was not 
a named party. 


THE COURT: That is really immateria.. He had an 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


er St ae seaman annem 
Dect IE samen 
, a 
» : s 


4 
> 


47 
GTP 5 


interest, and I recall the reason we didn't have a trial 
on Monday morning was that there had been an agreement 


reached with Mr. Lennon. 


MR. BERGEN: That is correct. I am just going to 


get to that, your Honor. 

I am not conceding that he did not have -- 

THE COURT: Let us not quibble. 

MR. BERGEN: We will also prove that there was not 
any oral agreement between Lennon and Big Seven and that 
Lennon specifically told Levy that night that he was under an 
exclusive contract to EMI and that Mr. Levy, as I said a 
moment ago, already knew that. 

I just want to go back to how the parties came to 
be sitting there together on October 8th. 

As your Honor is aware, in October of 1973 there 
was a case pending in this court. At the same time, Mr. 
Lennon was in Los Angeles, October 1973, just beginning an 
album of old rock and roll songs, hits of the 1950's, with 
a producer, Mr. Spector. Mr. Lennon's idea was to record 
songs which were popular when he was arowing up in Europe and 
which influences his music. 

In early October 1973, that lawsuit was comingto 
trial, and Mr. Lennon was to be a witness in New York. Al- 


though he believed the suit to be without merit, he didn't 
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want to come back to New York, because he didn't want to 
interrupt the recording sessions with Mr. Spector, so he aske 
Harold Seider to try to settle the case. Mr. Seider got 
in touch with Mr. Levy, and a settlement was finally reached 
on October 12th, and, as your Honor knows, the settlement 
was dictated on the record in open court. The terms of the 
settlement were also put in a letter signed by Mr. Lennon. 
Now, that is important, because, having given up, 
according to the plaintiffs, this very important, this very 
valuable settlement, written settlement is ioaieie with Mr. 
Lennon, the plaintiffs would have you believe that they then 
sat down and entered into an agreement which superseded 
that agreement, the written agreement, and wiped it out. 


But that agreement was never reduced to writing. It was 


an oral agreement. It was all entered into in one night. 


As far as the value of that settlement goes, I 
don't think that it is possible to ca.culate that value, at 
least not to the tune of $500,000 to $600,000, and, again, 
you are going to be asked to believe that they gave up a 
$500,000 or $600,000 settlement for an oralajreement. 

The Lennon-Spector recording sessions proceeded 
through October and November of 1973. Every night, though, 


Spector would take the tapes from the day's sessions home 


with him. But the sessions ceased in December, when Mr. 
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Spector, who was widely known in tie entertainment industry 
as an unusual personality, stopped coming to the studio. 

Whether Mr. Spector iS an unusual personality or 
whether he is crazy or whatever doesn't have anything to do 
with this case, because it is also recognized that :¢ is one 
of the most successful record producers in the business and 
‘has worked wth Mr. Lennon before. 

Spector still had the tapes of all these sessions 
in his possession. Rumors began to circulate that Mr. 
Spector was near death after an automobile accident in 
Arizone. Up to that point, nine songs had been recorded, 
including "You Can't Catch Me" and "Angel Baby", as required 
by the come-together settlement. 

THE COURT: Let me get that. You contend that 
of those nine songs recorded to that point, two of them were 
“You Can't Catch me" -- 

MR. BERGEN: And "Angel Baby". 

THE COURT: Refresh my memory. "You Can't Catch 

$ 
Me" was -- 
MR. BERGEN: That was required to be recorded. 


TEE COURT: Was that the Chuck Berry song? 


MR. BERGEN: Yes. That was the alleaedly infringed 


"Angel Bahy" was another song from the Big Seven 
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catalog that Mr. Lennon was going to record, although he had 
the option to record one other song. 

THE COURT: Just one second, Mr. Bergen. Let me 
just get this. 

(Pause. ) 

THE COURT: I don't mean to interrupt you. You can 
‘open in whatever way you wish. ait Mr. Schurtman mentioned 
a September 19 -- 

MR. BERGEN I am going to get to that album. 


THE COURT: I see. That is later in time. 


MR. BERGEN: Yes. I am going to get to that ina 


minute, your Honor. 

THE COURT: So we are still in the fall of 1973. 

MR. BERGEN: We are still in like November and 
December of 1973, and Mr. Spector has disappeared, and he 
has the tapes with him. 

THE COURT: All right. We are at December. All 
right. Go ahead. 

MR. BERGEN: And Mr. Spector disappears, and Mr. 
Lennon can't finish the album, because Mr. Spector has the 
tapes. There were a number of attempts by Mr. Seider, by 
Mr. Lennon, by Capitol Records over the next couple of 
months, the next five months, as a matter of fact, to reach 


Mr. Spector. It was impossible. 
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Finally, Srector surfaced, and after Capital paid 
over $100,000 to cover the recording costs of the Spector 
sessions, Spector gave the tapes back to Capital Records. 

The reason Capitol paid the recording cost: 
because pursuant to Mr. Lennon's av7t 2m rts with Capitai 
and EMI, thay pay his recording costs. If the album is made 
“in the United States, Capitol pays the recording costs, and 
EMI reimburses Capitol. If it is made in Europe or some 
place else, EMI pays them. 

Capitol immediately delivered th-s2 tapes to Mr. 
Lenr..n here in New York at a recording st/106 calle” 
the Record Plant, and that was or; Julv °, 1974 Prior tc 
this, even though these efforts were gouiug .'. to qet back 
the tapes, Mr. Lennon, who is an artist who 4 2s n10t like 
to remain inactive too long, ‘‘2 ¢ coupl- of things. 

One, in February or March,-he produced un album, 
did not appear on the album, };:'0<:uced an album by an artist 
named Harry Neilsen. Then, as the spring proceeded and the 
Spector tapes had still not been returned, Mr. Lennon began 
working on an album of compositions that he himself had 


written, and, in fact, when he learned that the Spector tapes 


had been retrieved, Mr. Lennon had finished writing the 


songs, had arranged to have the musicians come to New York 


City on July 13th to rehearse and scheduled recerding 
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sessions for July 19t.. 

When he got the Spector tapes back, Mr. Lennon 
spent a few days listening to them, and he decided that a lot 


of work would be required on them before they could be re- | 


leased as an album. | 


First of all, they were not enough for an album. | 
‘There were only nine tracks. So he went ahead with his 
plans for an album of his own compositions, which was en- 
titled "Walls and Bridges", and Capitol and =MI released 
that album in September of 1974. That album contained one 
Big Seven song, as Mr. Schurtman said, "Ya Ya". Whether it 
was a joke or anything -- I don't know what Mr. Schurtman 
basis that on -- doesn't make any difference, because Big 
Seven got the same royzlty on that song that it would have 
gotten on any song. | 
Shortly after “Walls and Bridges" was released, 
Lennon went back to work on the Spector tapes -~ 
THE COURT: Let me just get a note or two down, 
Mr. Bergen. 
(Pause.) 
THE COURT: All right. Now we have the release of 
"Walls and Bridges", and then you started to tell us -- 
-MR. BERGEN: I said, shortly after “Walls and 


Bridges" was released, Mr. Lennon went back to work on the 
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Spector tapes. He went back to the record plant and tried 
to get them in shape to release the album.. 

About the same time, Morris Levy and Seider spoke 
on the telephone. Levy complained that Lennon's next album 
was released and only one of his songs was on it, and Levy 
wanted to know what had happened to the other two songs. 


Now, one thing about the come-toagether settlement 


When that was necotiated, Mr. Lennon was in the 
process of recording the Spector oldies album, and the 
parties anticipated that the next album, as required by the 
settlement would be the Lennon-Spector oldies album, which 
I havealready told you was prevented from being released by 
Mr. Spector's mysterious disappearance. 

Seider explained to Levy how it had been Spector's | 
fault that the celeases of the oldies album had been delayed, | 
and Levy insisted on meeting Lennon to get the store 


directly from him. 


explained why the oldies album had not been released, and on 


October 8th Lennon and Levy were introduced to each other at 


| 

| 

Seider asked Lennon if he would meet with Levy and | 
| 

| 


the Club Cavallero for the purpose of having Lennon explain 
what had happened to the oldies album. The parties are not 


only in dispute as to what took place that night but also who 
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was there. And this is important, because we contend that 
Lennon went to the Club Cavallero with his secretary, May 
Pang, Harold Seider and a man named Brown, Bernard Brown. 
After the four of them had had dinner together at the 
Benihana Restaurant, on 56th Street. 

THE COURT: All right. Your clients contend that 
‘there were the following people -- just go through that list 
again and what they did, please. 

MR. BERGEN: Mr. Lennon, May Pang, Harold Seider 
and Bernard Brown. 

THE COURT: Dinner at -- 

MR. BERGEN: We contend that they had dinner to- 
gether at Benihana's Restaurant on West 56th Street, and then 
they went directly from there to the Club Cavallero together. 

THE COURT: All right. Go ahead. | 

MR. BERGEN: And they will also testify to that. | 
However, the plaintiffs contend that Bernard Brown was | 
not there that night at the Club Cavallero. In fact, Mr. | 
Levy said on his deposition that Mr. Lennon was mistaken sti 
Mr. Brown being there. 

Mr. Kahl, the vice president of Big Seven, went 
even further. He said that Lennon was lying when he said that 
Mr. Brown was there. 


But now there seems to be a little change 
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story. The plaintiffs seem to be waffling a little bit 

on whether Mr. Brown was there. Mr. Schurtman refers to an 
offer when the meeting started or a statement by Mr. Seider, 
“Would a few hundred thousand dollars take care of this 
alleged breach cf the attlement, the come-together settle- 
ment?" 


Mr. Levy has testified on his deposition -- and 


| 
| 
| 


Mr. Seider contends he never said that in the first place, butt 
even Mr. Levy concedes that it was said facetiously. Lennon | 
explained tc Levy the problems with the Spector tapes in 
retrievina those tapes. He also told Levy that he was dis- 
couraged with the album, that it had started over a year 
ago and still wasn't finished, that there had been a lot of 
publicity ‘diese Spector recording sessions and the album 
and that the critics were waiting for it. | 
He aiso thought that the nostalgia craze had 
passed, and he finally told Levy that three of the nine 
songs were of such poor quality that they couldn't be re- 
leased. 
Lennon explained that he thought of a couple of 
alternatives. He thoucht of turning out an EP, which is an 
extended-play record, which is shorter than an LP. He also 


thought of finishing the album and selling it on television. 


When television was mentioned, Levy said that one 
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of his companies sold records through TV, and then Lennon 
and Seider and Levy discussed the possibility of selling the 
album on television, but no terms, no terms of an agreement 
were discussed, and Lennon and Seider told Levy that EMI's 


permission was needed before an agreement could be made to 


| 
: 


sell the album on television because of “ennon's contract “ 
EMI. 

There was no discussion of Lennon's royalty. — 
was no reference to Apple Records, Inc., and yet you will hear 
Mr. Levy testify that John Lennon told him that he was the | 
president of Apple Records, Inc. 

I submit that it is a little hard to believe tha t | 
John Lennon would sit down and say, “Hi, I'm John Lennon, and| 
I'm. the president of Apple Records, Inc.” Nothing could be 
further from his mind. As far as the exclusivity was | 
concerned, Levy was told that Lennon had an exclusive ee 
with EMI. 

Whom does Levy rely on for the fact that there was | 
some kind of an exception to this agreement? He relies 
on on Allan Klein. Allan Klein is a former manager of the 
Beatles and is a plaintiff in a bitterly contested litiga- 
tion between his company and the Beatles. He also relies 


on an article in Playboy Magazine -- hardly the best 


authority. 
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Levy never asked to scc the contracts, and, in 
fact, he never saw the contracts between Lennon and EMI and 
Capitol until after the lawsuit was commenced, when they were 
produced in discovery. 

As for this exclusion in the contract, there = 
isn't any, and Levy was never told that there was an exclu- 
‘gion. In fact. he was told time and time again, not only 
that night but later on, that EMI's vermission was necessary. 

You will hear the testimony by our witnesses that 


there were repeat..d requests that night by Mr. Levy for 


Mr. Seider to qo to England to get EMI's permission. Mr. 


album had not been finished yet. 


Over the next couple of months, Mr. Lennon saw Mr. 


i 
| 
Seider kept telling Mr. Levy that it was premature; the | 


Levy sociaily on several occasions. Mr. Schurtman said that 
the next day Mr. Levy went to the recordina studio, the 
recording plant, to listen to some of the sonas. Mr. Levy 
went there because Mr. Lennon invited him to listen to the 
two songs recorded by Big Seven, “You Can't Catch Me" and a 
“Angel Baby", because Mr. Levy wanted to hear his sonas. 

As far as the rehearsals at the farm in the middle | 
of October, when Mr. Levy learned that Lennon was rehears- 
ing his musicians prior to recording the additional tracks 


necessary to complete the oldies album, Levy convinced 
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Lennon not to hold the rehearsals at his farm in upstate New 
York. In fact, Mr. Levy asked Mr. Lennon repeatedly to qo to 
the farm, and every time Mr. Lennon had raised an objection 
about going, Mr. Levy had a ready answer for it, and finally 
Mr. Lennon went, and the music.ans went. 

Mr. Schurtman said that the wives and girl friends 
‘of the musicians went. There were five musicians there and 
one girl friend of one of the musicians. 


THE COURT: Your contention would be that these 


MR. BERGEN: That is precisely it. 

THE COURT: That they were there at the desire 
by Mr. Levy to har them there? 

MR. BERGEN: That's right. And, in fact, you will 
hear testimony that the number of guests t hat flowed in and 


out of the farm that week end was staggering. 


were be «ally social things, being at the farm was -- 


THE COURT: All right. 

MR. BERGEN: During the week of October 21st, Mr. 
Lennon went back into the studio and recorded the additional 
tracks seunne to complete the oldies album, and he continued 
to work on the album into the middle of November. The recordar 
ing sessions took place during the week of October 2lst, I | 
think on the 22nd, 23rd, the 24th and maybe even the 25th. 


Neither Mr. Levy nor Mr. Kahl nor anybody associated with the 
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plaintiffs had anything to do with those recording sessions. 
They were not there. They were sot done at a studio of Mr. 
Levy's, and Mr. Levy and his companies did not pay one penny 
of the recording costs; it was all paid by EMI and Capitol, 
just like t.2 recording sessions onthe Spector tracks. 
Furthermore, the plaintiffs didn't have anything to 
‘do with the additional work that Mr. Lennon did on the 
album after he had finished recording the basic tracks; the 
re-mixing, the over-cubbing, the mixing of the sixteen tracks| 
down to the two-track stereo, the completion of the final | 
record in February. He had nothing to do with it. 
Finally, in mid-November, having finished recording 
these additional songs and after h ving been asked reneatedly 


by Mr. Levy if he could listen to the album and how the album 


i.p.s. tape, which was a rough mix of the album, as a courtes 
so that Levy could listen to the three songs owned by his 
company: “You Can't Catch me", “Angel Baby" and "Ya Ya". 

“Ya Ya" had been re-recorded by Mr. Lennon during the 


October recording sessions. In other words, it was on the 


was coming, Mr. Lennon, at Levy's request, gave him a 7-1/2 ! 
, ing 


“Walls and Bridges" album, and it was on this oldies album. 


THE COURT: The three songs again: "You Can't Take 


MR. BERGEN: ‘ 53: Can't Catch Me", “Angel Baby" and 
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Mr. Schurtman stated that it is the defendant's 


4 | position that you can't make a commercial record from a 

5 7-1/2 i.p.s. tape. That is not our position at all. Our 

6 position is that Mr. Lennon does not make records from 7-1/2 | 
7 i.p.s. tapes, and neither does any other major recording 

8 


artiee: classical, country and Western, popular, whatever. 
Major recording artists make records from 15 i.p.s. tapes -- 
and the i.p.s. stands for inches per second -~- and they do 
that for a very simple reason: the quality is better. The 


slower that a tape goes through a tape recorder the more 


hissing you get on the record when you hear it. 


In fact, the "Walls and Bridges" ai>bum was made on 


a 30 i.p.s. tape, which is even faster. 


16 


a 


We will prove that the 7-1/q i.p.s. tape is the 


wv kind of tape you use on a home or an office tape recorder. 


when he gave this 7-1/2 i.p.s. copy | 


We will also prove that 


to Mr. Levy, he had not completed the album and that he | 


went back into the studio later, took out two songs, changed 


other songs and did a tremendous amount of work in what they 


cali} cueing the album. Cueing is kind of equalizing the 
sound. 


THE COURT: I would very much appreciate it -- 


x & B RB 


I den't want to rush anybody -- if you can get the summations 
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finished by lunchtime. I think that probably I have the 


main features. 


| 
| 


MR. BERGEN: I only have about three more minutes. 
MR. PRETTYMAN: I will have about ten or fifteen 
minutes, your Honor. 


| 
| 
| 
| THE COURT: I don't want to cut anybody short, but 
| 
| 
| 


| 

| 
| 

“& 8 let us do the best we can, because we do want to get on with | 
9 the testimony. | 
10 All right. Be as brief as you can now, Mr. | 
1] | Bergen, please. | 
| 

12 | MR. BERGEN: Yes. I am just finished. | 
13 1 Mr. Schurtman also referred to a visit to Florida, | 
14 } which he says one of the purposes of was to work on TV com- | 
15 | mercials. That just is not so. | 
16 Mr. Levy has an eleven-year-old son, and he was | 
7 | going to Florida for Christmas. Mr. Lennon also has an | 
18 eleven-year-old son, who happened to be coming from England | 


to spend the Christmas holidays with him. When Mr. Levy 


20 | found that out, he suggested, "Why don't we take the boys to 


Disneyworld?" -- and that's what they did. 


By early “anuary 1975, Capitol Records had heard 
a tape of the oldies album and had told Seider that they 


wantea to release the album through their normal retail out- 


lets -- | 
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THE COURT: Go ow. ~- that again. I missed that. 


MR. BERGEN: In early January, Capitol heard a tape 


of the oldies album, and they had told Mr. Seider that they 
wanted to release the album through their normal retail out | 
lets and not through television merchandising. 


1 


On January 29, 1975, Capitol executives told Lennon 


| 
| 
| 


‘that the album had great commercial possibilities and made 
a presentation to them of how it would he marketed here in 
New York City. Lennon, as is his practice on all of his 
records and as was the Beatles' practice on most of their 
records, except the earlier ones, approved the marketing 
concepts outlined by Capitol, the jacket desian, the title 
of the album, which turned out to be rock and roll: and the 
next day, January 29h, Seider called Levv and told him of 
the Capital decision on marketing Lennon's album and that 
Capitol and EMI would not give permission to sell the album 
through television mail orders. 

Levy asked Seider to come to his office the next 
day. When Seider arrived at Levy'- office, on January 30th, 
Levy said that he had had a deal with Lennon and that he 
was going to release the album using the tane Lennon had 


given him. 


Seider told Levy that there wasn't anv deal between 


Lennon and Levy, but despite being told this, Levy went 


j 
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ahead and released the album, anyway. 


Levy called the album "Roots", and we will prove 


| 
| 
album that he claimed he had rights to until after Seider tolA 


him that EMI's permission would not be forthcoming, two and 


| 
the album. | 


On February 4th and 5th, Mr. Lennon went back into 


10 the studio, into what they call the cutting room, and he 
| 
| 

ll cut and supervised the cutting of what is known as the | 

: | 

12 lacquer masters. This really is probably the most important 

| 


part of the record-making process. You could destroy a 
whole album when you re making the lacquer masters if it 


isn't done right, and it is Mr. Lennon's practice -- and you 


will hear testimony to that effect -- that he supervises 


| 
that Levy did nothing in preparation for releasing this 
| 
| 
| 
| 
| 
| 
| 
| 


that on all of his albums. 


That was finished on the 5th, and on the 6th, Mr. 


Lennon delivered to Capitol and EMI the parts necessary to 


make the rock and roll album. 
Levy began advertising the "Roots" album on tele- 
vision throughout the country on February 7th and @th, and 
Capitol released the rock and roll album on February 15th, 


! and the plaintiffs sued shortly thereafter. 


gy F 8S RB 


You heard Mr. Schurtman say that Mr. Levy had 
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manufactured thousands of records. As a matter of fact, 


they only manufactured 2,444 records, five hundred t apes. 


They sold 1,270 records and 175 tapes. 


Also, you heard Mr. Schurtman Say that the "Roots" 


and rock and roll albums are identical. They are not. | 


First 


of all, two sonas were eliminated from the “Roots” 


album and do not appear on the rock and roll albun. Even 


a 


those two songs nad heen chanqed by Mr. Lennon prior to their. 


{ 
10 ! being eliminated from the album after he Gave this tape to 
} 


Mr. Levy, and there sre other sonqds ont he album that are 


also on the "Roots" album that are entirely different. 


Thank vou, your Honor. 


| 
| THE COLRT: Mr. Prettyman. | 
Ht & j 
15 | MR. PRETTYMAN: Your Honor, I certainly don't want 
16 to impose on your time. On the other hand, in view of the 
W importance of the case and the fact that Mr. Schurtman did 
18 | receive a quite lenathy opportunity, both yesterday and today 
{ H 
19 ! to present the plaintiffs' side, I hope you will bear with 
20 me for just a moment, because I think it is important that | 
21 you becin co listen to the testimony fuily understanding the 
H 
2 ! defendants' position. 
Hl 
23 | As you know, I represent both Capitol and FMI, 
aA and for us, as I ao along, there are three extraordinarily 
5 | important dates here, which I am sure your Honor has made a | 
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note of. 
The first date is October 8, 1974, when the 


alleged agreement was made over drinks at the Club Cavallero, 


THE COURT: What is the term you used -- 7-1/2 rough 


} 


and the second date is November 14th of the same year, when 


Mr. Levy received the 7-1/2 inch rough mix. 


| 
| 
MR. PRETTYMAN: Seven ad a half rough mix. That is 


the 7-1/2 i.p.s. which Mr. Bergen compared to the normal 15 | 
inch tape from which you make masters. 


And then the third date is January 30, 1975, the 


so-called turned-down date, when Mr. Seider came to Mr. 


Levy and said, "Capitol and EMI are not interested in this. 
You have no rights. You cannot go ahead with your album." 


I think those are dates to keep in mind as we go 


along, not only through my presentation, which I will make 


as brief as possible, but through the testimony. 
As you can see from the two presentations which 
have been made, Capitol and EMI, although they had these 


contractual rights with Mr. Lennon, were very much in the 


background of all of this that is going on now. They really 
“mew practically nothing about all of this and really came 


into it only at the very end, when they learned that this 


other album was coming out and when they beaan to assert thei 
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legal rights and contractual rights. 

However, we believed when we heard Mr. Lennon's 
story -- we believed his that no deal, no contract had been 
made. We believed him then and we believe him now. And let 
me just tell you why, and I will tick off the reasons for 
you. 

Number one, the course of events: 

As Mr. Bergen mentioned, before this club meeting 
evec took place, ve had the whole problem of the Seider tapes 
and Mr. Lennon turns to Capitol -- 

Ti COURT: No. The Spector tapes. 

MR. PRETTYMAN: I am sorrv. What did I say? 

THE COURT: Seider tapes. 

MR. PRETTYMAN: I am sorry. The Spector taves. I 
apologize. 

Mr. Lennon turns to Capitol to get those taves 
back, and he says to Capitol, “Can you get them?" And 
Capitol worked very hard, and they did get them back, and 
they paid for them substantially, md they gave those tapes 
back to Mr. Lennon. 

This has all happened before this October club 


meeting. All right. 


The club meeting occurs. EMI and Capitol are not 


present. We have nothing to do with it. 
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Then, after that, Mr. Lennon proceeds, in his 
usual fashion, to talk to Capital about the album that is 
coming out. You will hear testimony that Mr. Corey, our 
A. & R. man, was on the phone with him, talking about the 
album. We assumed it was coming along in the normal course. 


We began working up our various art pictures, and so forth, 


| 
| 
| 
| 


‘and we finally end up at the end of January in a long session 
with Mr. Lennon, where he put his fi al imprimatur on the whole 
H 

thing and agreed to it. | 

Does it make sense, we ask ourselves. Does it | 
make any sense whatever for Mr. Lennon to have two deals 
going on the same album at the same time? That is totally 
self defeating and makes no sens€é whatever. 

So we ask ourselves, could he possibly have made 
a deal without telling Genital anything about it, and not 
only not telling them anything about it but proceeding to put 
the same songs out with Capitol as he had always done in the 
past under his exclusive arrangement with them and at the 
same time have a second deal over the same album? It makes 
no sense. 

Number two, Mr. Lennon knew he was under exclusive 
contract. He himself has mentioned many times in his own 


very colorful fashion that anything that comes out of his 


| 
mouth is owned by EMI and Capitol. He was very much aware of| 
| 


i 
j 


| 

| 
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that, and at that club meeting he was sitting there next to 


his business advisor and attorney. 


Does it make any dense t hat he would open himself 
up to a new lawsuit by Capitol and EMI by entering into an 
agreement in order to close out some o'd lawsuit? It makes 
no sense whatever to us. 

The third factor is the nature of this so-called 
agreement itself. 

Here we are. You will hear Mr. Levy testify that 
he made no plans for this meeting in terms of this package 
deal. He never thought of it ahead of time. He never thoucht 
it out. It never occurred to him. He arrives at the Club; | 


they are sitting there over drinks; it comes up, and he | 


| 


would have us believe that even though they can't aaqree who was 


there and even though they can't agree whether they even had 
dinner or not, and even though you find that the testimony 
is all over the lot in terms of who said what or what was 
Supposedly agreed to or whether some subject was mentioned, 
Mr. Kahl can't agree with Mr. Levy, and the others don't 
agree with each other. 

Despite all of this confusion about a deal involv- 
ing, he claims, four million albums and tapes -- which is 
what he told Mr. Lennon he was aoing to sell for him -- you 


are talking about a gross of some twenty million dollars; you 
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are talking about worldwide sales, you are talking about 
one of the finest performers in the musical business ~~ he 
is going to ask you to beleive that that deal was made 
and concluded in the course of one evening, not only without 
a contract, not only without a contract not even contemplated 
but without a single note, a memo to the file, a memorandum 
“agreement. 

But everybody left at the end of this dinner, 
this evening with drinks, and they went on their way, and 
the other proposition was done away with, the copyright 
dispute was gone, and we now have an enforceable agreement 
in the law. 

He does not consult his attorneys, even though 
he was aware that Mr. -~ 


THE COURT: When you Say “he", you mean Mr. 


MR. PRETTYMAN: Mr. Levy did not consult his 
attorneys after that October 8th meeting about whether this 
would be legal. He did not go and look at the contracts 
between Capitol and EMI and Apple and Mr. Lennon, although 
he knew -- you will hear him say on the stand t hat he knew 


about the exclusive arrangement. He did not ask for an 


attorney's opinion or look at the contracts or get his 


attorneys to look at the contracts. Instead of that, he 
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Simply proceed apace -- 

THE COURT: Was there any -- this is something 
I should have asked Mr. Schurtman -- was there anv effort 
to prepare drafts of contracts at any point? 

MR. PRETTYMAN: No, Sir. They never thought of 
this before this evening. 

THE COURT: Was there any effort to prepare any 


drafts? 


MR. SCHURTMAN: There were no drafts. There was 


some discussion about putting the agreement in writing at a 
later point. 


THE COURT: After the meeting, did Mr. Levy go 


MR. SCHURTMAN: No. Not at that point. 

THE COURT: At no time was there an actual working 
on drafts; right? 

MR. SCHURTMAN: No. 

THE COURT: Okay. 

All right, Mr. Prettyman. 

MR. PRETTYMAN: Yes, your Honor. Next point. 

Number four: the nature of the tape itself. 
won't go into this, because Mr. Bergen has already made the 
point. But you will find from the testimony that it simply 


makes no sense whatever that when Mr. Lennon sends a 7-1/2 
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inch tape to Mr. Levy, who has some songs on it and who 
obviously would like to listen to it, it makes nso sense 
whatever to Capitol and EMI, because they make albums, 
masters from tapes, of course, themselv:s for major artists 
-- it makes no sense whatever that an album could be made 

from a 7-1/2 inch tape for that artist. No way is that 
artist going to allow his performances to be put out from a 
7-1/2 inch tape. 

Next, the sequence of events following the club 
meeting and following the receipt of the tape: 

You remember, I mentioned November 14th. You will 


hear testimony from Mr. Levy that in the normal course, when | 


somebody gets a finished tape thev spend three or four weeks, 


and they get their masters on, and they get all their TV 
time lined up, and they get their jacket done and all the 
rest of it, md then you put the thing out. 

What happened here? He gets the tar> on November 
14th. He sits there with the tape until January 30th, 
over two months, and nothing happens. He doesn't do his 
picture or his jacket or his lacquer oi his stamper or his 
mother or any of the things that go into the technical side 
of getting the thing pressed, and he doesn't do the business 
about your commercial or buying your TV time or anvthing 


else. 
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He sits there for over two months, and suddenly, 
on what I call the turn-down day,, when Fe finds out that 
whatever hope that he might have had at one time that he 
could have gotten permission to put this thing out, whatever | 
hope is certainly and finally gone. That is the point where 
he suddenly turns around and rushes out with this album, and 
he puts it together with great alacrity. He puts out an | 


album, which you will see, which you could not believe that 


any artist would approve and which, of course, Mr. Lennon did 


not approve. 

He puts out this thing and puts it on the market 
quickly, tryina to get in ahead of what he knows is the 
authorized version, which is the one owned by Capitol. 

Let me just say that even under Mr. Levy's own 
version -- and you heard it from Mr. Schurtman -- even if 
he doesn't agree with us about Capitol's permission, you hear@ 
Mr. Schurtman agree that everybody said, "Well, they better 
get EMI's permission." 


The reason for that is, your Honor, no matter 


what you can say about the Capitol-Apple agreement -- and we 


will show you there is no hole in that agreement, that that 
is a perfectly valid agreement -- but no matter how much 
argument you have in that agreement, there is no hole in 


the EMI agreement. That EMI agreement is as solid as a rock, | 
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and you better believs they knew they had to go get EMI's 
permission to put this out, but they never got it. They 
don't claim that they got it. 

EMI never gave it, and they don't claim that thev 
got it. They claim that somehow Mr. Seider came back at 
some point for reasons they never explained and said, “Well, 
x don't think you really need it. Go ahead." And, finally, 
we believe Mr. Lennon, because the four people who were 
there t hat night at the time of the alleged deal that we 
have listened to, that is, Mr. Lennon, Mr. Seider, May Pana 
and Bernard Brown, all tell us suistantially the same story, 


and t hat is that no deal was made. 


And when we find that Mr. Kahl and Mr. Levy cannot 


even agree between themselves about what the deal is, when 
we put that together, it is inconceivable that you could 
have an enforceable, legal agreement at the end of that 
evening. 

And I want to stress to you, your Honor, that they 
do agree that the deal was made that night. They don't 
contend that there were a lot of left-overs and tidbits and 
things to be cleaned up. Time and again in his deposition 
Mr. Levy said that at the end of the evening on October 8th 


the deal was made. 


| 


I will ao into, obviously in the proof, your Honor, 
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more about the contracts. I will not do so now. I will 
simply say for all of these reasons and others, we believe 
Mr. Lennon when we said no deal was made. 

THE COURT: Will you have any? 

MR. GRUMBACH: About five minutes. 


THE COURT: Ail right. We will recess now until 


two-fifteen, and we will hear Mr. Grumbach, and then we will 


proceed with the proof. 


(A luncheon recess was taken.) 
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MR. GRUMBACH: Your Honor, my name is George JJ. 
Grumbach, of Cleary, Gottlieb, Steen & Hamilton, and I re- 
present the defendant Appel Records, Inc. 

I will try to honor my promise before we left to 
be brief. 

Apple Records is a New York corporation. Indirectl 
it is owned in equal quarters by each of the four performers 
who were once the Beatles: John Lennon, Ringo Starr, Paul 
McCartney and George Harrison. 

There is an issue in this case that Apple Records, 
Inc, through John Lennon as president, entered into an 
agreement at the Club Cavallero on October sth. The asser- 
tion has been, until Mr. Schurtman's opening statement 
yesterday and again today, consistently in the pleadings in 
this case that the only person who represented my client, 
Apple Records, Inc., was Mr. Lennon himself. 

For the first time yesterday and again today, Mr. 
Schurtman has said, "And then Mr. Levy testified yesterday 
that Harold Seider was acting on behalf of Apple Records, 
ine. * | 

Now, I start my opening with that comment, because 
I think it is typical of other elements of this case, and 
I say it is typical because I think that what happens ina 


Situation where you have an oral contract is that it is very 
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GTP 2 
tempting to reconstruct that contract by hindsight. And I 


Suggest that the evidence that you will hear, and particular- 


ly the cross-examination of the plzintiffs' witnesses, Mr. 


j 
} 
' 
! 


Levy and Mr. Kahl, will show that there was no deal, to begin) 


i 


with, but that when the other evidence in the record came 

in from sources which Mr. Levy and Mr. Kahl could not 
‘effectively refute, the evidence changed, and it developed, 
apparently, that Mr. Lennon did not say words even under Mr. 
Levy's own version that amounted to a contract, that there 
were no loose ends, that Mr. Lennon had not, even under Mr. 
Levy's version or Mr. Kahl's version, mentioned, so it was 
necessary when they reread their versions of the story in 
their depositions to bring Mr. Seider in, because he was the 
person who Mr. Levy and Mr. Kahl said that they had discus- 


sions with on other subjects. 


Of course, the problem was’ that up to this point 
Mr. Seider had n ot been claimed to be an Apple representative, 
and so yesterday Mr. Seider put on a new hat in this case. 


I think that you will find as you listen to the 


stories and the cross-examination, that -- 


THE COURT: I tell you, I am not understandina your 


! 


point. 
GRUMBACH: Let me explain it again. 


Levy and “Mr. Kahl were -- 
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THE COURT: I don't know that it is critical about 
a chanae of position, but as lonq as you bring it up -- I 
probably won't get very far pursuina that. If there are in- 
consistencies in testimony, I will get it at that point. 


i 


Let's go to something else. | 


MR. GRUMBACH: ‘The point that I just want to make | 


i 


‘is, I think it is very important to go through the story here| 
and see how the story changes, because when one has an 
alleged oral agreement, one does not have a thing that was 
signed in writing on October 8th. 

THE COURT: I will get that. If you show me in- 
consistencies in the testimony -- 

MR. GRUMBACH: I am just pointing out the 


inconsistencies. 


THE COURT: But I tell you, I don't quite follow 


this, because I don't -- 


MR. GRUMBACH: I think it is sufficient at the 


moment, your Honor, to just note that it is only today and 


yesterday that Mr. Seider is alleqed to have‘ spoken on behalf | 


of my client. Mr. Seider is Mr. Lennon's -- 

THE COURT: Instead of whom? 

“MR. GRUMBACH: In addition to Mr. Lennon himself. 
Mr. Seider is not an employee, officer, director or share- 


holder of Apple Records, Inc. 
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THE COURT: Okay. I will keen that in mind ina 
general way, and you will illustrate that. 

MR. GRUMBACH: I think that is all that is 
necessary. 

THE COURT: All right. 

MR. GRUMBACH: It is the defendant'’s position, 
of course -- and I am not going to repeat myself -- that 
there was no agreement, that the October 8th meeting was not 


a meeting of the minds; it was just a meeting among some 


people. 


j 
i 
' 
| 


* 


The defendants, of course, have shared the present-: 


ation of their open s. I am not going to repeat myself. 


: 
One point that I want to bring up on behalf of all 
| 


the defendants, which you have not heard mentioned today, 
the statute of frauds. It is pleaded in all of our answers. | 
The plaintiffs have taken the position that this 


agreement that they allege by its terms was capable of per- 


formance within one year. 

THE COURT: We spoke about this yesterday off the 
record. If you are pleadina the statute of frauds, you, of 
course, have to demonstrate you have an oral acreement. 

I guess that is conceded. 


MR. BERGEN: No. An oral agreement is not con- 
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MR. GRUMBACH: That it is not in writing it is 
conceded. 

THE COURT: It is conceded that there is no 
writing; is that right? 

MR. BERGEN: That is correct, but it is not con- 


cedéd that there was an aqreement. 


THE COURT: You don't have to tell me that five 
times. I get that. 

So there is no writing and, therefore, who has 
the burden to do what on the statute of fraud? 

MR. GRUMBACHK: It is an interrelated issue, your 


Honor, because the plaintiffs first must prove the agreement; | 


they have the burden of proof on the agreement. 
In the statute of frauds, of course, as to one 
element of the statute of frauds, there is no burden, because) 


it is a conceded fact that there is no writing. 


THE COURT: All right. 


MR. GRUMBACH: Assuming that they meet their burden, 


they must show you that there was an agreement complete in 
its terms on October 8th. 

We have to show you -- I believe it is our burden, 
but I want to reserve on that -- that the agreement by its 
terms was not capable of performance within one vear. 


THE COURT: Your position, subject to correction, ig 
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that the defense has to show that the alleged oral agreement 
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falls within one of the categories of the statute of 
frauds; right? 


MR. GRUMBACH: That is correct. 


THE COURT: Okay. What category do the defendants 
claim it falls into? 

MR. GRUMBACH: That it is an agreement not 
capable by its terms of performance within one year and not 
in writing. 

As to the writing, of course -- 

.THE COURT: Yes; we have that. 

MR. GRUMBACHK: But che subtlety of it, your Honor, 
is that the plaintiffs first have to show an agreement. We 
don't concede an agreement, so they have the burden of show- 
ina an agreement, and one of the elements of that agreement 
that thev have to show is its duration. 

If they prove a case, arguendo, and they show that 


the agreement was, by its terms. to continue for a period 


beyond a year, they have proven an agreement, but they have 


preven an agreement which is covered by the statute of 
frauds, and that's it. 

THE COURT: But we are talking about the one-year 
provision, aren't we? 


MR. GRUMBACH: That's riant. 
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THE COURT: What is your argument on that? 


MR. GRUMBACH: Our argument on that is that if 


there waS an aaqreement, by Mr. Levy's own testimony it was 
not to be performed within a year. 

You will see in the deposition testimony that will 
be introduced of Mr. Levy that when he was asked about this | 
agreement and its duration, he said, "It will go on for two 
or three years." 

THE COURT: What particular statute -- a statute 
of what jurisdiction are you referring to? 

MR. GRUMBACH: The law of New York, General 
Obligations Law, Section 5701. 

THE COURT: What is the relevant language? 

MR. GRUMBACH: That an agreement that is not in 
writina is not enforceable -- I am paraphrasina -- if it is 
not capable by its terms of beina verformed within one 
year from the date of its making. 


We say that that one-year period begins to run --~- 


I think the law is quite clear -- from the alleged date of the 


} 


making of tne agreement, specifically October 8, 1974. 

So in order for the plaintiffs to prevail here, 
they have to show an agreement, that it was actually an 
agreement, and then they must show that it was capable 


of being performed -- 
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THE COURT: Let us get to this one-year thing. 

What is it that makes it incapable of being per- 
formed within one year? 

MR. GRUMBACH: First, we say that by its terms 
it was not capable of being performed within a year. 


THE COURT: What is the time term you are refer- 


MR. GRUMBACH: According to Mr. Levy's testimony, 


which is what I rely on, because we say there was no aqree- 


ment -- 


THE COURT: All right. You don't have to keep 


sayning you don't admit that there is an agreement. 


I think by now, after some thought, I UNDErstand 


that. Now, let's pass that. 


| 
| 
' 
\ 
{ 
i 
| 
| 
| 
| 
iI 
} 
| 


MR. GRUMBACH: Fine. 

Two or three years is what we say, and certainly 
well over a year. 

THE COURT: What is the provision? Does somebody 
say this agreement is to last two or three years or what? 

MR. GRUMBACH: Yes, your Honor. I micht as well 
just read it to you now and get it out on the table. 

THE COURT: All right. 

MR. GRUMBACH: I will read to you, your Honor, 


Levy's deposition. 
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This was under examination by Mr. Prettyman, at 


page 128. 


"Q Was there any termination date agreed to that 


evening in recard to the 'Roots' album?" 
The "Roots" album, your Honor, is the title of the 


version that the plaintiffs eventually put out. 


The question continues: 

"That is, was there a specific period outlined 
during which it would be sold and an agreement reached that 
it would not be sold after a particular date?" 

Mr. Levy answered: 

"We had some discussion as to how lona these 


campaigns run, and I said that the usual licenses are for 


two or three years -- two to three years. 
"O And it was contemplated, therefore, that the 


‘Roots' album would be selling perhaps durina a two or three-| 


year period? 


"Rh Right, depending on -- 


"© Even as to that, was there any agreement that it 
would actually terminate at any particular point in time, 
as opposed to what would normally be expected? 

‘a Two or three years." 


At that point, Mr. Levy's counsel objected, and 


therd was no further testimony permitted on that subject, 
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and Mr. Levy, I think you will see later, came back at a 
later point in his deposition on redirect and tried to -- 
our cnaracterization is that he tried to eat those words, 
because they destroyed his case. 

We think that that is dispositive riaght there, 
subject to our belief that he did not rehabilitate himself 
and that the story was not entirely to the contrary of what 
he said on page 128. 

THE COURT: Just so I don't oversimplify, let us 


assume for the moment -- I guess I should ask Mr. Schurtman 


this, but as long as you are on your feet, I will ask you -- 


let us assume just for the purposes of argument that there 
waS an agreement which was not capable by its terms of 
being performed within one year. I take it there are other 
issues and contentions as to why the statute of frauds is 
still inapplicable. 

That isn't the end of the story, just the 
the agreement, is it? Is there a part performance 
or something like that? 

“AR. GRUMBACH: Our position is that that 
positive. 

THE COURT: ‘tr. Sechurtman, maybe vou are the one 
I ought to call on this. 


Do vou have an alternative theorv? 
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MR. SCHURTMAN: No. Part performance would not 
take it out of the one-year statute of frauds. 
Cad 
The reason we are putting in evidence of part per- 


forinance is to show that there was in fact an agreement 


and that t’e parties acted pursuant to it. 


The statute of frauds provides that if an aqreement 


by its terms was incapable of being performed within one | 
year, then it is barred unless it is in writing, and part | 
performance would not cure that bar. 

On the other hand, as we show in our briefs, the 
courts have interpreted that provision to mean that if it 
was possible for the agreement to be performed in less than 
one year, then it does not have to be in writinc. 

THE COURT: Just on the point of law I asked you 
about, your position is that if the Court were to find that 
this was an agreement which was not capable by its terms 
of being performed within one year, you would have no other 


alternative defense on the statute of frauds point; riocht? 


MR. SCHURTMAN: I think that is correct, your 


THE COURT: All right. 
You can go ahead, Mr. Grumbach. 
MR. GRUMBACH: Just one comment. I would stress 


the words "by its terms." Mr. Schurtman would stress the 
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word "possible". But I think if you have an aqreement for 

two or three years, even if hy leaping up and down and doing 

handsprings you can get it done sooner, if the parties 

agreed on two or three years, then that is the agreement. 
THE COURT: All right. I understand. 


MR. GRUMBACR: Just one other point that I want to 


bring to your Honor's attention that applies strictly to 
Avple Records, Inc., and that is that we have a defense of 


lack of consideration. 


The plaintiffs take the position that the considera+ 


| 
tion that flowed to Apple Records Inc. was (a) forbearance to) 


| 
sue Apple Records for breach, alleged breach of the '73 


settlement that was entered before your Honor -- that is 
number one -- and, two, royalties. 

As to the first, we say that if you look at the 
settlement that was entered into before your Honor, our 
client, Apple Records, had no duties, because it was Mr. 
Lennon who was to record the three copyrighted songs of Big 
Seven, and then he was to use his best efforts to get Apple 
Records, a California corporation, to license three recorded 
song tracks, not by the Beatles but owned by that company, to. 
Mr. Levy's companies, or, in the alternative, if he could 
not or chose not to get Apple Records to license the three 


master tracks, then Mr. Lennon was obligated to record two 
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additional copyrighted compositions owned by Big Seven. 


THF COURT: I think your argument is, there is no 


| 
} 

consideration flowing to Apple Records. Is that what your art 
; 


gument is? 

MR. GRUMBACH: I am saying for the October 1974 
alleged new deal, there was no consideration as to forbear- | 
ance to sue Apple for breach of the first settlement, because| 
Apple couldn't have been sued. | 

THE COURT: I just want to get your general 
proposition. 

Is it your argument that there was no consideration| 
flowing to Apple Records which would be the b asis for a 
contract by it? Righ?t 

MR. GRUMBACH: Correct. 

THE COURT: Nobody has argued that there ould not | 
be consideration flowing to Mr. Lennon? 

MR. GRUMBACH: I don't speak for Mr. Lennon. 

THE COURT: But you are saying that Apple Records 
would nave this independent out? 

MR. GRUMBACH: That is right. 

I was just explaining the first element of that, 
and that is that one of the alleged bases of consideration 
was that Mr. Levy's company, Big Seven, gave up its right to 


sue Apple for the first settlement. 
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I say they didn’t qive anything up in suina Apple, 
because they had no obligation. [ft could not reach the 
first settlement, and, therefore, suing Apple would be no 
more than colorable. 
You can file a pleading, but it won't withstand 


any testimony. 


THE COURT: You are the victim of being last in 
line, and let's not get into this. These are matters of 
detail. Let's go on with our evidence, please. 

MR. GRUMBACH: The second element is --~ 

THE COURT: If there is any problem, we can aet 
to the problems of Apple's position on consideration well 
down tbh2 line at a later point, but let us not elabcrate 


on that. 


MR. GRUMBACH: And let me just say that the other 
issue is alleged payments of royalties to Apple, and I think 


will fi lat the evidence is that until now there has 


ben no testimony that Apple was to get royalties; it was 
g 5 


Mr. Lennon who was to get the royalties for the alleged new 
deal. 

THE COURT: Okay. 

MR. GRUMBACH: Finally, the last point that 
would like to make is that we take the position that 


incredible to assume that this agreement was made -- 
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THE COURT: All right. That is repetition. 


MR. GRUMBACH: And if I may just make one observa- 


tion on that, the plaintiffs are asking your Honor to, in 
effect, say that at the Club Cavallero on October 8, 1974, 
they took the transcript of the settlement that was arrived 


at before you and the letter agreement confirming it, and 


‘that, metaphorically but no less accurately speaking, that 


was torn up at that cocktail meeting. 

THE COURT: Okay. Thank you very much. Now let's 
have the evidence. 

MR. SCHURTMAN: I call Mr. Levy. 
MORRIS LEVY, called as a witness by the 

plaintiffs, being duly sworn, testified as follows: 

DIRECT EXAMINATION 
BY MR. SCHURTMAN: 


Q Mr. Levy, where do you reside? 


THE COURT: You are aging to have to make a 
special effort to speak loudly. Everybody in the courtroom 
must hear you, and the acoustics are not all that aood. 

THE WITNESS: I have a kind of a husky voice, too. 

THE COURT: And you have a husky voice. If you 


would be helped by having a glass of water, we will get that 


for you. 
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If any one of the lawyers wishes to move up to the 


jury box and take notes, you are welcome to do that, or 


anybody else may move to the jury box, because I think this 
witness is going to be a little hard to hear. 
All right. Do your best, Mr. Levy. 
THE WITNESS: I will try. 
Where do you live? 
R. D. Gant. 
Where is R. D. Gant? 
In Columbia County, upstate New York. 
Is that where your farm is located? 
That's correct. 
De you also have an office in New York? 
Yes, sir. 
How old are you, Mr. Levy? 
A Forty-eight. 
Q And, very briefly, what is your educational back- 
ground? 
A Sixth grade. 
Have you had any formal education beyond the 
sixth grade? 
A No, sir. 
Q How long have you been in the music business? 


About thirty years. 
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@) And can you describe briefly your history in the 
music business? 

A Going back to the '40's, I used to book talent, run 
concert tours, run concerts in Carnegie Hall for jazz shows, 
put the talent for Birdland -- 

Q Would you speak up a little? 

A During the '50's I was involved with Alan Freid 
and rock ‘n' roll packages. I aet into the publishing busi- 
ness -- 

THE COURT: One think that is going to help us is 


if you t-lk more slowly and don't run your words tocether. 


I am sitting here, a yard from you, and I am not even qetting 


it. 

What did you do in the '50's? 

THE WITNESS: I was involved with rock ‘n' roll 
shows, and I started a record publishing company in the sary 
'S0's and a record company in the early '50's, and I have 
been in the recording and publishing business since. 

THE COURT: Let me get that. 

In the 1950's vou started a record comnany? 

WITNESS: That's correct, sir. 
COURT: Did you say anything about a publish- 
ing business, a publishing company? 


THE WITNESS: I started that in the early ‘50's. 
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A We had some very big artists siqned to Roulette, like 
Pearl Bailey -- | 
THE COURT: Wait a Minute. You mentioned Roulette. 
Would you tell me what Roulette is? 
THE WITNESS: tt is another record company that I 
own, Sir. 
THE COURT: When was that started? 
THE WITNESS: 1957. 
THE COURT: It is called Roulette Records? 
THE WITNESS: Roulette Records, Inc. 
What does Roulette Records do? 
It sells records in the normal retail Channels, 
comparison with the Tv Packages that -- 
Q Are you the Dresident of Roulette Records? 
A Yes, sir. 
Q Who are some of the artists Cut out by Roulette 
Records? 
A Pezrl Bailey, Count Basie, Savah Vaughan, Dinah 
Washington, Jimmy Rogers. 
THE COURT: Okay. Let me get those. 
Pearl Bailey, Sarah Vaughan -- 


THE WITNESS: Count Basie, 
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THE COURT: Who else? 
THE WITNESS: Dinah Washington, I think I said. 
THE COURT: All right. Go ahead. 


9 Are you also the president of Big Seven Music 


Corporation? 


A Yes, Sir. F 
And what does Bia Seven Music Corporation do? 
A It is a music publishing company, specializing in 
musical copyrights. 
Does that mean that it owns’ copyrights? 
Tnat's correct. 
Are you a controlling shareho.der in Big Seven? 
Yes, Sir. 
And are you also the president of a company named 
Adam VIII, Ltd.? 
Yes, sir. 


Are you a controllince shareholder of Adam VIII, 


Yes, Sir. 
When was Adam VIII organized? 
A Three or four years ago. 
re) Incidentally, Adam VIII seemu .¢ an odd name. 
Can you explain what the reason for the name is? 


A Well, I was aoing to have a partner in Adam VIII. 
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My son's name is Adam, and the "VIII" stands for a man who 
was going to be my partner, who has eight children. We 
couldn't figure out a way to get his initials into it. 

.@) What does Adam VIII do, Mr. Levy? 


A It sells through television packages of various 


types of records through mail order and through retail fulfil 


ment centers. | 
Q Can you describe to the Court in some detail how a 
television package of this type is put together and how it 
works? Let's start at the beginning. Where do the sonas 
come from? 
A Usually from various record companies all throudah 
the industry. 
Q bo you obtain licenses from the record companies? 
A Yes, sir. 
And what do they license to 
The master. 
What is a master? 
the master is the right to press records from the 
Original tapes, but you don't actually use the original 
tapes. It's a copy of the oriaqinal tape. But you have the 
right to manufacture. 
I think somebody described this as a film -- the 


same rights as the neaative of a film. 
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Do you take part in the actual recording of the 


songs when they are first put on the masters? 


A 

Q 

A 

Q 
ally send 

A 


Q 


While the other company did it? No. 

Do you supervise the recording? 

No. 

Once you get a license to a master, do ehyvsie. 
you a copy of the master tape? 


Correct. 


Do you pay any royalties in return for the license | 


of the master tape? 


A 


Yes, sir. Various deals. It may be a flat, it may 


be a royalty. There are twenty-five -- more, maybe -- various 


deals -- varieties of deals that can be made. 


Q 


Once vou get a copy of the master tape, what 


nappens next in putting together one of these TV packages? 


A 


number 20 


one tape, 


Well, if it is a package containing -- we use the 
-- twenty different masters, they would be put on 


and they would go for a lacquer master. You would 


go into a studio md cut a lacquer master from them. 


The lacquer master you would cut -- from the lacauer 


master you would cut what are known as mothers. From the | 


mothers you would create stampers. The stamper is actually 


the part of it that goes to the plant -- 


THE COURT: OQkay. Let's just slow you down a little. 
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You take twenty sonas from masters, and you put them 


on one tape; right? 

THE WITNESS: Yes, Sir. 

THE COURT: Then you make a lacquer master? 

THE WITNESS: This is the first disk that is made, 
your Honor. 


THE COURT: And then what do you make after that? 


THE WITNESS: By some process, from the lacquer 
master, they make what is known as mothers -- m-o-t-h-e-r-s. 
THE COURT: From a mother you make what? 


, WITNESS: Stampers. 


COLAT: Is there something else after that? 
. WITNESS: The stamper is the part that goes 
into the presses that actually press the record, stamp the 
record out. 
THE COURT: A stamper is used to make the press? 


THE WITNESS: When it is put in the press, the 


pressing plant, that hits the vinyl and presses the record, 
your Honor. 
THE COURT: I see. 
WITNESS: It stamps the record out. 
COURT: Then you have the records; riant? 


WITNESS: That's correct, sir. 
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BY MR. SCHURTMAN: (Continuing) 
Q Who presses the records, Mr. Levy? 
A For Adam VIII? 


Q Yes. 


A Various plants, from RCA to Columbia to Capitol. 


Plants all over the country. 
Q They do the pressing under contract to Adam VIII? 
A That's correct, sir. 
(@) When the records are distributed, they are usually 


cardboard cover or jacket? 


A The sleeve -- the jacket. 

Tne jacket. The sleeve is the paper on the inside 
of the jacket? 

That's correct. That's to protect the arooves. 

Who prints these jackets? 

A printer. 

@) And is this a printer who works under contract to 

VIII? 

A For most of the record companies in the industry, 
quite a bit -- a number of the record companies in the in- 
dustry. 

@) What I mean is, when Adam VIII wants a jacket made -- 

A It goes to a printer. 


Tney make a deal with a printer to make these 
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jackets? 

A That's correct. 

Q How about labels? 

A Labels are supplied by the plant. The actual 
little lable on the record is usually supplied by the plant. 
They give them label copy, and they will put that on the 
record md supply the label. 

tw) You are referring to the round center label? 

A The little round slip in the center. 

THE COURT: When you say "the plant", you mean 
pressing -- 

THE WITNESS: The pressing plant, sir. 

Do you also put out eight-track tapes? 

That's correct. 

THE COURT: Just a moment. 

When you say "you", what do you mean? 

Does Adam VIII also sell eight-track tapes? 

Yes, sir. 

And who manufactures the eight-track tapes? 


A tape duplicator. 


Q And do these tape duplicators manufacture them pur- 


Suant to an arrangement with Adam VIII? 


A That's c orrect, sir. 


And who makes the labels, or the paper labels for 
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the tapes? 

A They supply that. They get that from -- they 
supply that. It is part of the price. 

Q Do you use television commercials in order to ad- 
vertise these records and tapes? 

A Yes, sir. 

a) Who makes the television commercials? 


Well, we do the preliminary work on it. 


Who is “we"? 


People in my office and myself. We try and 
Start witn the -- 

THE COURT: Is it Adam VIII, when you say "we" 
and your office? 

THE Wi. 0S: Yes, sir. Yes,sir. 

A (Continuing) We will do the Oriqinal lay-outs, like, 
what are we going to use as copy and what is our selling 
pitch here? We will start with that. Then a company comes 
in and makes our commercial. 

¢) On what television channels do you broadcast or 
telecast these cormercials? 

Hundreds upon hundreds across the country. 

e) When you buy -- when I say "vou", I should say 

Adam VIII 


A 
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Q Does Adam VIII buy the time on television? 

A We have a company that is called Hunt Media, that 
is completely owned by Adam VIIT. It is an in-house agency 
to buy the tiine. 

THE COURT: What is the name of the company? 


THE WITNESS: Hunt Media. 


THE COURT: And do they buy the time? 
THE WITNESS: Yes, sir. 
.) Can you describe to the Court very briefly what 
Such a television commercial would be like, what it would 
Say, just in general terms? 
A It would depend upon the package, Mr. Schurtman. 


You would make a different type pitch if you were sellina a 


| 
| 


country and Western package compared *o a rock ‘n' roll pack-| 
age, compared to an Arthur Fiedler package, which we had 
out, or a Jonn Lennon package. 
The commercial would try to appeal to the people 

who would possibly buy that particular package. 

Q All right. Does the commercial give the name of 
the artist or artists? 

A It would give the name of the artist, the selec- 


tions, play as many cuts as possible of the songs that are 


in the album, five seconds, three seconds each, you know, to 


aive a feeling of the music that is in the package. 
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Q You just used an industry term of art, Mr. Levy. 
What is a cut? 

A A cut is also called the master. I'm sorry. We 
call -- if a record has twenty masters on it, we will say 
twenty cuts, because there is a little space between each 
one. That is an industry thing. I'm sorry. 

2) Does the commercial state the price of the record 
that is being advertised? 

A Yes, sir. 

Q Does it also state a price if it is in eiaht-track 
cartridge? 

A It suggests -- it has a price for the record and 
a price for the tape. 

Q Are the prices generally different for the two? 

A Yes, sir. 


Q What is the normal ranae of prices for Adam VIII's 


| 


packages? | 


i 


A We go from $4.98 for a record up to -- I'm not quite 
sure, but I think the highest priced record packace was 


$8.98. 


O Would that be a singie album? 


A No. That would be for a set of two, three or four 


} 
. 


albums. I think that was Arthur Fiedler and the Boston Pops 


Orchestra. 
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THE COURT: So a one-record offering, the normal 
price would be $4.93? 
THE WITNESS: Approximately, yes. 

Q And how much would an eight-track tape be? 

A From $5.98 for one record -- I think that's about 
it for one record that would be similar. But if you have 
Arthur Fiedlers, again, where it was a two-tape set, I think 
we were charging $10.93 or $12.98. I'm not quite sure now. 

Q Mr. Levy, we have sometimes been using the word 
"album". What is the difference, if any, between a record 
and an album? 

A The same thina. It's a twelve-inch LP, except in 
the early days of the industry they used the word "album" to 
differentiate from the smaller records, seven-inch. Those 
are called singles now. 


In other words, one of the smaller albums, which 


A Not an album, sir. No, no, no. A sinale record, 


like for jukeboxes. Kids buy them. Seven-inch records. 
We don't sell them. 

Q Those are called singles? 

A But we don't sell them at all on Adam VILL, 

a A long-playing record is called an album? 


Yes, Sir. 
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Q Do the commercials tell the customer how to go 
about buying these albums or eight-track tapes that are ad- 
vertised? 
A Yes, sir. 


What do the commercials generally tell the viewer 


A If it is a mail order package, they will tell them 
to mail their check or money order to either a local post 
office box that we make arrangements for, or directly to the 
TV station. 


We also sometimes have mail call-in service, where 


we tell them they have to pay the COD charges. They can just | 


call a phone number. It might ke a Western Union number or 
an answering service in the town, and they call in there, 
and they will take their order, and *hey pa‘’ COD charges. 
Or, if we are running retail fulfilment -- 

Q Let us stick to mail order for a moment. 

A Yes, Sir. 

QO What happens if a customer sends in his $4.98 
check to a post office box or calls in by telenhone? What 
nappens next? 

A If he calls in by telephone, the answering service 
or Western Unio.. that we retain to do it for us will get 


each day's orders together awd mail them in to my office, to 
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Adam VIII's office. If it is a written-in, where they mail 
the check in, the TV, local TV station puts it in a package 
each day and forwards it to Adam VIII. 

Q What happens next? 

A We get from the various TV stations and answering 
services around the country, we compile it, we put it in 
a large sack and forward it out to RCA -- we use RCA for 
fulfilment in Indianapolis, and it goes out by special plane 
in the evening, to arrive in the morning at RCA. 

Q You just mentioned RCA fulfilment. Is that a 
retail fulfilment center? 

A No, sir. No. They have the largest -- probably 
one of the largest fulfiiment centers for this type of busi- 
ness in the world. 


THE COURT: Is that a formal name? 


THE WITNESS: Fulfilment center? That is different j 


from retail fulfilment. That is strictly mail order. They 
have a large place where the mail is processed and -- 

THE COURT: Let me just make sure. RCA has some- 
thing called a fulfilment center? Is it called that? 

THE WITNESS: It is called a fulfilment center. 
When we talk bout RCA, it's about their fulfilment center. 

TNE COURT: And you send all your orders out to 


them, and they actually fill them; is that right? 
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THE WITNESS: That's correct. 
THE COURT: So they have a stock of records -- 
THE WITNESS: Of all our various products, and they | 
will fill the orders for us. 
Q So this is, in essence, a mail order fulfilment 
center? 
A That's correct. 


Q They fulfil the mail orders? 


A That's correct. 


@) You previously mentioned something called a retail 


i 
i 


fulfilment center. I take it that is different from what | 

we have just called a mail order fulfilment center. | 
A That is correct. | 
Q Would you explain to the Court what a retail ful- 


filment center is? 


New York market or the East Coast of the United States, but 


we will take the New York market to keep it simpler, with a 


| 
i 
A Retail fulfilment: say we are going to come into al 
| 
| 
| 
| 


package. We will make a deal with Woolworth's, W. T. Grant's, | 
i} 


Two Guys from Harrison, Korvette's, Sears, Roebuck, Montgomery 


Ward, chains of that size along the eastern seaboard. 


{ 


We will make a deal with them that the merchandise 
will be nopefully on front register display. We guarantee 


them to spend money to advertise this product, and at the 
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end of the commercial, rather than say, as in the other com- 
mercial I described, "Mail your check", it will flash the 
store's name and say, "Go to this store and prick up the 
record," and a campaign like that lasts six weeks. 

MR. GRUMBACH: Your Honor, may I object to the 
last part of that statement, which I suggest is volunteered. 
It is getting into the area that deals with the statute of 
frauds. 


I don't mean to object often, but I think that the 


=~ 
last answer about lasting six months -- 


THE WITNESS: Six weeks, Sir. 
THE COURT: Isn't that one of the issues we are 
trying? 
MR. SChHURTMAN: I am going to ask him, anywav. 
MR. GRUMBACHK: I just suagest, your Honor, that 
is objectionable as to beina not responsive. 
THE COURT: Oh, don't waste time on that. 
Mr. Levy, how does 2 retail fulfilment center 
of type I just described, differ in practice from a 
normal retail store, if at all? 
A In normal retail, I as an independent manufacturer 
would send records to my distributor. He would have them on 
in what we call a catalog one-stor,or a store may order 


They will keep them for a year -- two years if it is 
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a good catalog item, and the records are out for a few years. 
In this operation, the records are in and out of 

the stores -- our contract with the store is like to advertis 

for aix weeks. We may be in a week earlier. Unfortunately, 

sometimes even a week later, after the commercials start, we | 

may be out within a week or two at the end of the commercials, 


They only keep us in, Mr. Schurtman, during the period of 


time that we are advertising. 
THE COURT: When you say "they" --- possibiy I 
missed something. Who keeps you in? Woolworth? 


THE WITNESS: Yes. The deal, you see, vour Honor, 


THE COURT: Okay. I get it. 
Q Are these special displays in the retail fulfilment | 
centers? 


A We try to get -- sometimes we are not successful -- 


to get what we call front register, that the merchandise will 


be where you are paying or checking out, so that the people 
will see it. 

We surply the record in boxes that also say "As 
advertised on TV", and we try and get what we call sood 
position in the store, by a front register. 


Q Let me qet the timina of these campaigns straight. 


Let me ask one preliminary question: 
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Is it possible to have a mail order campaign with- 
out also selling through retail fulfilment centers? 
A Well, yes. We have that many times. 


Q Is it possible to sell through retail fulfilment 


centers without also selling by mail order? 


A We have done that also, many times. 


And you also do both, simultaneously? 

A Not simultaneously. In different sections of the 
country, we may start off a package on the East Coast retail 
fulfilment, do some mail order on the West Coast, because it 
makes the people more aware of it, and then six or eight or 
ten weeks later ao out to the West Coast and do retail ful- 


filment. 


We have done it that way, too. 

Let me focus on the timina, Mr. Levy. 

how long does a mail order campaiaqn normally last 
from beginning to end? 

Six to nine months. 

And now long does a retail fulfilment center cam- 
paicn normally last, from beginning to end? 

Six months or less. 

Do you aiso sell your packages abroad? 


A We have licensed some packages up to Canada, and I 


made some special pacxages for Fnqland. But we den't actually 
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sell our packages in foreign countries ourselves. 
Q You do it by way of licenses? 


We have done some licensing. 


@) Incidentally, is Adam VIII the only company that 


handles these TV promotions? 

A No. The biggest in-store company is K-Tel. The 
next largest would be Rondo. 

In the mail order field, there is half a dozen 

large companies. 

Q Mr. Levy, I show you Plaintiff's Exhibit 81 for 
identification. Can you identify that for the Court? 

A That is a list of Adam VIII packaces. 


Q These are packages that were put out by Adam VIII 


television promotion? 
That is correct, sir. 
Q Can you tell the Court how many packages Adam VIII 
put out in the last three years? 
A This nas a count of about twenty-three, but -- 


YHE COURT: I tell you: if you come up closer, you | 
| 
are coing to talk to each other quietly, and no one else will 


hear you. 
A (Continuing) Tnis one has about twenty-three titles 

on it, and there has been a few since this list was drawn 

up. 
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THE COURT: So that would be a total of what, 


would you say? 


| 
THE WITNESS: I would say twenty-five or twenty-six, 


your Honor. 

Q And how many records and tapes have you sold as 
part of these twenty some-odd packages? 

A It's an educated guess. About five, six million. 
I don't Know. It's a guess, actually, but it's many mil- 
lions, Mr. Schurtman. 


Q Wnen you say “a guess", is that your best informa- 


A Yes. Four million, five million. It could have 
been six. | 
MR. SCHURTMAN: May I offer this exhibit in evidence 
at this time. | 
THE COURT: Is there any objection to Plaintiffs' 
Exhibit 81? 
Eearing no objection, I will receive it. 
(Plaintiffs' Exhibit 81 for identification was 
received in evidence.) 
0) Would you identify these? Not by name. Just tell 
the Judge wane tiene records represent. 


A These are vackages that we have had out on TV 


promotions and in-store promotions. 
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Q These are Adam VIII TV packages that were put out 
in the past? 


A Right, sir. 


MR. SCHURTMAN: Your Honor, I realize we don't have | 


a jury now, but I offer these in evidence. 

MR. PRETTYMAN: Objection, your Honor. He has a 
list that he was offering. 

MR. BERGEN: I object, also. 

THE COURT: Do you have a particular reason for 
this offer? 

MR. SCHURTMAN: May I ask you to .20k at one or two 
your Honor, so you can get an idea of what these things are 
like. 

MR. PRETTYMAN: I object unless they are in evi- 
dence, your Honor. 

THE COURT: Why don't we have one or two? I just 
think they would give me some idea 

MR. SCHURTMAN: All right. 

THE COURT: Why don't we have 82-A and 82-B as 
samples. 

MR. SCHURTMAN: Fine. We will offer 82-A in evi- 
dence and 82-B in evidence. 


THE COURT: All right. That is fine. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


Levy - direct 


(Plaintiffs’ Exhibits $2-A and 82-A for identifica-| 


| 


tion were received in evidence.) 


MR. SCHURTMAN: We will keep the others available, 
your Honor. . 

MR. PRETTYMAN: Can we be informed as to what they 
are, your Honor? 


THE COURT: All right. What are they? 


THE WITNESS: That is forty original country hits 
-- that's A -- and B is a Billie Holliday Hits. 

THE COURT: 82-A was marketed for $5.95; right? 

THE WITNESS: Yes. 


THE COURT: What does it have: one record inside 


THE WITNESS: That may have two. I'm not sure. 
It would be on top. 
(Pause. ) 
WITNESS: Three, sir. 
COURT: Three records? 
WITNESS: Yes, Sir. 
COURT: Then 82-B -- 
THE WITNESS: Either three or four. It would 
on there. I think the tag covers it. 
THE COURT: That is really immaterial. 


All right. Let's go on to somethina else. 
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MR. PRETTYMAN: May I see them, your Honor? 

THE COURT: Yes; you certainly can. 

MR. SCHURTMAN: Your Honor, I have here 4 collec- 
tion of eight-track tapes which were also put out by Adam 
VIII. 

THE COUT: One Or two will certainly -~ 

MR. SCHURTMAN: Let me suagest putting one in as 
82-FF, which is Forty Hits by Arthur Fiedler, Boston Pops 
Orchester. 

May I offer that in evidence? 

THE COURT: ‘Yes. I will receive that. 

MR. SCHURTMAN: We are prepared to make the others 
available. 

(Plaintiffs' Exhibit 82-FF for identification 

was received in evidence.) 
Q Mr. Levy, let's go back to the year 1970. Do you 


recall a copyright infringement action commenced by Bia Seven) 
\ 


Music Corporation againstMaclen “Music, Inc., Northern | 


Songs, Ltd. and Apple Records, Inc., in the United States 


District Court for the Southern District of New York? 


A Yes, sir. 
THE COURT: How much of this do you feel you have 


to go into? If there was an ultimate settlement that you 


want to refer to -~- 
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MR. SCHURTMAN: That is going to be my next ques- 


tion, Judge. 
THE COURT: That's it. All right. 
MR. SCEURTMAN: I will simply ask for the record, 
your Honor, since my opening statement is not evidence. 
G What did the lawsuit involve, very briefly? What 
copyright infringement was involved? 
A An infringement action aaainst those commanies on 
a copyright called Come Together, which we claim was an in- 
frinaement of You Can't Catch Me. 
Who had written You Can't Catch Me? 
Cnuck Berry. 
Who nad written Come Tocether? 
That was Lennon and McCartney. 
Did there come a time in 1973 when you worked 
a settlement of this lawsuit? 
A Yes, sir. 
Q With whom did you work it out? 
A With Harold Seider. 
.) And who was Harold Seider? 
A At that time he was a lawyer for United Artists, 
and he was doing some work for John Lennon. 
Mh. SCHURTMAN: Your Honor Plaintiffs' Exhibit 11 


is a transcript of the settlement as it was read in open 
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court before your Honor. 
THE COURT: All right. 
MR. SCHURTMAN: May I offer it? 
COURT: Is there any objection? 

MR. BERGEN: None, your Honor. 

THE COURT: I will receive it. 

(Plaintiffs’' Exhibit 11 for identification was 

receivea in evidence.) 

THE COURT: I would like to go back and have tne 
reporter read to me the auestion and answer about who negoti-| 
ated the settlement. 

(Record read.) 

THE COURT: May I see Exhibit 11? 

MR. SCHURTMAN: Your Honor, I am also qoince to 


offer, as Plaintiffs' Exhibit 12, a letter setting forth the 


terms of the settlement. 


7 | 
THE COURT: You do that, but I still want to look ar 


the transcript. 
MR. SCHURTMAN: Countersigqned by Mr. Lennon. 
(Pause. ) 
THE COURT: Any objection to Exhibit 


MR. BERGEN: None, your Honor. 


THE COURT: All right. 12 is received. 
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(Plaintiffs' Exhibit 12 for identification was 

received in evidence.) 

MR. SCHURTMAN: If your Honor please, 12 is a two- 
page letter which sets forth the exact terms of the settle- 
ment. 

THE COURT: You don't need t>2 characterize it. It 
is recaived, and if I can see it, I will take a moment to 
read that. 

MR. SCHURTMAN Certainly, your Honor. 

(Pause.) 

BY MR. SCHURTMAN: (Continuing) 

Q Mr. Levy, what was the economic value of :his 
settlement to Big Seven? 

A Many hundreds of thousands of dollars. 

re) In what way would you have earned many hundreds 
of thousands of dollars? 

Mi. BERGEN: Excuse me. May we have the answer 


read back. I didn't hear it. 


THE WITNESS: Many hundreds of thousands of dollars} 


Q In what way did you expect to earn many hundreds 
ef thousands of dollars? 

A We would have received mechanical royalties on 
every record sold. It would have enhanced the sheet music 


prospect of selling much more sheet music on the songs; 
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2 | performance moneys around the world from all the various per-| 

3 formance rights societies. 

4 Also, when you get an artist of the stature of 

3 John Lennon recording a song, it gets exposed throughout the 

6 world, and a year later or six months later, it is inevitable 

7 that other artists start recording the song. 

8 MR. PRETTYMAN: Your Honor, if he is passing to | 
9 another subject, may I just object to that answer and ask | 
10 that it be stricken, please. | 
11 I think that such a general statement, based on | 
12 such generalities, has no probative value. | 


13 THE COURT: Objection overruled and motion denied. 


is Q I show you Plaintiffs' Exhibit 19 for identifica- 


15 tion. Can you identify this, Mr. Levy? 


16 A It is a John Lennon album called "Walls and 


Bridges". 


SCHURTMAN: I offer it in evidence. 


MR. 


19 MR. BERGEN: No objection. 


a | MR. GRUMBACH: No objection. 


COURT: It is received. 


THE 


(Plaintiffs' Exhibit 19 for identificaticn was 
received in evidence.) 


(@) Mr. Levy, was "Walls and Bridges" the next John 


gy & 8 B 


Lennon album that came out after the settlement agreement? 
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Yes. 
When was Walls and bridges released? 
I believe September of '74. 
And did Walls and Bridges contain three songs owned) 


Seven? 


No, Sir. 
Did it contain any sonqs owned by Bia Seven? 
A It contained a short version of "Ya Ya". 
@, When you say "a short version", how long was the 
version of "ya Ya"? 


A One minute. And it was not recorded with the 


regular studio orchestra that was used on the rest of the al- 


bum. 
How long is a song, normally? 
two, two and a half minutes and 
And who performed in this song? 
From what I understand from the line-up copy, 


Lennon and nis eleven-year-oid son. 


Q Did you regard tnis recording of "Ya Ya" as a 
proper recording, pursuant to your settlement agreement? 
MR. BERGEN: Objection. It is irrelevant. 
THE COURT: I assume it is just background for a 


later suestion. I will overrule that. 


All right. Go ahead. Answer the question. 
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A No, sir. 

Q Were you going to get your full royalties, regard- 
less of how the song sounded? 

A I would receive from Capitol Records or Apple 
Records, whatever label comes out, the full mechanical 
royalties of two cents per record sold, but it would not be 
performed in that sense, and it would do nothing for sheet 
music nor, I don't think, would that treatment ehance other 
performers to record the song. 

Q Did the album contain the song "You Can't Catch Me"? 

No, Sir. 


I show you Plaintiffs' Exhibit 20 for identifica- 


Yes, Sir. 


Did you authorize the sending of this letter? 


Yes, sir. 

THE COURT: Are you offering that? 

MR. SCHURTMAN: Yes. I am offering it in evidence. 
BERGEN: May we know what it is, your Honor? 


> COURT: Do you have a list? Did he give you a 


SCHURTMAN: Your Honor, these exhibits were all 
offered in the last trial. 


MR. BERGEN: Okay. No objection. 
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THE COURT: All right. It would help -- I assume 


| 
i 
| 
| 
\ 
| 
| 
| 
\ 


you are going to give a copy of the exhibit list which you 


have aiven me to counsel. 


All right. Exhibit 20 is received. 


MR. SCHURTMAN: Do you want us to exchange exhibit 


i] 
{ 
| 
| 
| 
| 


lists? Because so far, the defendants have indicated they 


don't want to show us their list. We do not exchange them, 
Judge. 
THE COURT: We talked about that at some lencth. Ydu 


are the one leading off today. Please give them your exhibit | 


list. 


MR. SCHURTMAN: Surely. 


THE COURT: And I see no reason in the world why 
they should not give you a copy of their exhibit list. 

MR. SCHURTMAN: I don't, either, Judae. 

(Plaintiffs' Exhibit 20 for identification was 

received in evidence.) 

THE COURT: Is there any objection to the aqivinag 
of the lists to one another? 

MR. BERGEN: Yes. If we are going to be cross- 
examining Mr. Levy with documents, I don't think that -- 


ThE COURT: That is a special cateqory, but I mean, 


i assume t hat you have some documents in mind for your case 


in chief and that you can -- 
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MR. BERGEN: For you direct case, yes, your Honor. 

THE COURT: And it seems to me what we talked about 
last night was just expediting as much as possible the ex- 
change of documents, and that means a document list, inevit- 
ably and letting each other know what documents you are 
going to offer, so that people are prepared to object or not 
object without taking a lot of time hovering over these 
things in the courtroom and reading them, which is a total 
waste of everybody's time. 

If you have a few documents that you feel in good 
conscience you need to hold back for cross-examination, 
mean, that is obvious: you hold them back, but I am sure 
that would not be all the documents you are going to use. 

All right. 

MR. SCHURTMAN: Mr. Kanzer, will you hand our 
list to the defendants, please. 

THE COURT: Now, what is Plaintiffs' Exhibit 20? 

MR. SCHURTMAN: Let me identify 20. It is 
a letter -- 

PRETTYMAN: Excuse me. May I have mine? 

MR. KANZER: I am not sure I have enough copies 
with me at this point. 

THE COURT: Let's move on. 


MR. SCHURTMAN: Plaintiffs' Exhibit 20 is a letter 
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from an attorney named William Krasilovsky to Mr. John 
Feigenbaum, at the Marshall, Bratter firm, "Re: Big Seven v. 
Maclen". 


THE COURT: What is the date? 


MR. SCHURTMAN: September 6, 1974. 


THE COURT: All right. It is received. It has 
been marked, hasn't it? 
made up these tags? 
SCHURTMAN: We did, your Honor. 
COURT: I must say they are not very qood. 
SCHURTMAN: I appreciate that. 

THE COURT: You start out, and presumably it is 
beina marked for identification, and then if it is received 
in evidence you can X out the identification mark, and it is 
received. 

I don't even know how to handle these tags. 

MR. SCHURTMAN: If you would cross out "For 
Identification", then it is in evidence. That is the way 
Judae “iacMahon wanted it, according to his clerk. 


THE COURT: All right. I take back everything I 


MR. SCHURTMAN: We had pre-marked them for the 
trial before Judge MacMahon. 


TEE COURT: All right. Let's co ahead. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. NY. — 791-1620 


GTP Levy - direct 
BY MR. SCHURTMAN: (Continuing) 
Q Mr. Levy, was Mr. Krasilovsky your attorney in 
the case of Big Seven against Maclen Music? 
A Yes, sir. 
Q And did you authorize him to send the letter which 
has been received as Plaintiffs' Exhibit 20? 
A Yes, sir. 
MR. SCHURTMAN: I next offer Plaintiffs’ Exhibit 
22 for identification, which is a letter dated October 4, 
1974 from Mr. Krasilovsky to Mr. Feigenbaum of Marshall, 
Bratter. 
BERGEN: No objection, your Honor. 
COURT: What is the number on this? 
MR. SCHURTMAN: Exhibit 22. 
THE COURT: All right. Received. 
(Plaintiffs' Exhibit 22 for identificaticn was 
received in evidence.) 


MR. SCHURTMAN: May I ask the Court to look at 


Plaintiffs' Exhibit 22? It is very brief. 


THE COURT: Yes. 


(Pause. ) 


THE COURT: Can I have 20 again, please. 
(Pause. ) 


MR. SCHURTMAN: Your Honor, we have extra copies. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. NY. — 791-1020 


Levy - direct 
Would you like extra copies for vour own use? 
THE COURT: Yes, particul:rly these letters. 
This will help very much. 
All right. Go ahead. 
MR. SCHURTMAN: Could I have the witness look at 
Exhibit 22? 
THE COURT: Yes. I will give the witness both 
letters. 
@) Mr. Levy, look at Plaintiffs' Exhibit 22. 
A Yes, sir. 
Q After that letter was sent, what happened 
connection with this settlement? 
A Mr. Seider called me. 
lie telephoned you? 
Yes, Sir. 
And can you relate to the Court the conversation? 
He suggested we get together. le agreed that 


there was a breach of the agreement. There was some ex- 


planations to be made about it, and I said to him, "If you 


want to have a meeting, I want to have a meeting with the 
principal, John Lennon, there, too, so it doesn't get into 
carrying messages back and forth," because I considered this 
a very serious breach of our agreement. 


Q Would vou keep your voice up, Mr. Levy. 
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Yes, sir. I will try. 
And did Mr. Lennon agree to come, were you told? 
A Mr. Seider called me back and said he would ar- 
range the meeting with Mr. Lennon, himself and myself. 
Q And did such a meeting take place? 
A Yes, sir. 
When did the meeting take place? 
October 8th. 
Of which year? 
1974. 
And where did the meeting take place? 
Club Cavallero. 
Where is the Club Cavallero located? 
58th Street between Madison and Park. 
What is the Club Cavallero? 
It is a private club that served at that time 
dinner and supper. 
Are you a member of that club? 


Yes, sir. 


Q At what time of day or evenina did the meeting 


begin? 
A Fight-thirty, somewhere in that neighborhood. 
Early evenina. 


7) Who was present at this meetina? 
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A Harold Seider, John Lennon, May Pang, Phil Kahl, 
myself and later, I am informed, Mr. Brown. What's his 
name? 

Q Bernard Brown. 

A Bernard Brown. 

a) Mr. Levy, you had previously testified that your 
recollection was that Mr. Brown was not present. 

A That was my recollection at the time that I 
testified, Mr. Schurtman, md I still can't really place him 
there, because he did not get involved in any conversations 
with wnat was going on, or I don't believe he was there 
most of the time. I really don't. 

Q Who participated in the actual discussions? 

A Mr.. Seider and myself and John Lennon. 

Q You said Mr. Philip Kahl was there? 


A Mr. Kahl did not participate too much, except 


we got down to picking songs and throwing titles around. | 


Q You said Miss May Pang was there. 
A Yes. 
Who is Miss May Pang? 
John Lennon's secretary. 
And who is Mr. Philip Kahl? 
He is vice president of Big Seven Publishinc 


Did you have anything to eat at the club? 
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A We did. Later on in the evening I think we had 
something. 

Q Something to eat? 

A Yes. 

Q Did you also have something to drink? 

A Yes, sir. One or two drinks? It was not a heavy 
drinking night. As a matter of fact, I think somebody had a 


little wine, and there was a soft drink, and there may have 


| 


been one or two scotches. It was not 4 drinking evening 
in that sense, even. 

MR. PRETTYMAN: I can’t hear Lt. 

THE COURT: I'm sorry. It was not a drinking 
evening. It was not in that sense a drinking evening. 

Q Mr. Levy, aS best as you can, will you relate to 
the Court what was discussed that evening, beginning at the 
beginning? In fact, let me ask one preliminary question 
before you do that: 

Had you known Mr. Lennon? 

A I met Mr. Lennon a couple cf times before. 

Q When had you met him? 

A The Beatles had used my house in Florida in, I 
believe it was, 1963, to go swimming, because they “couldn't 
swim in the hotel that they were staying at. They would 


have been mobbed. And I net them a few years after that, 
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I think, with Harold Davidson at a private club in London. 

9 When Mr. Lennon came in, did he recognize you? 
Did he indicate that he recoanized you? 

A I den't believe so, no. I don't think so. 

(@) In any event, you sat down at a table, and you 


Started talking. Tell the Court what was said. 


A We started talking about the breach of the other 


1 


agreement. Mr. Seider and Mr. Lennon -- I couldn't pinpoint | 
which said which at this point -- started explaining about 
the problems of recording with Phil Spector, how they only GOF 


their hands on the tapes back in July or June -- I'm not sure| 
of that -- but that Phil was a little nuts. He used to come | 
| 
to the recording studio all bandaged up, and a revolver went | 
i 


off in the recording studio. There were all kinds of problems 
with the recordings. | 


Howard Seider said, "Morris, will a couple of 


| 


hundred thousand straighten this out?” 


I said, "No; it won't. I think it was worth a lot 


i 
| 
| 
} 
| 
| 


more than that there." And we laughed about that. | 
We aot into talking about the package. M-. Lennon | 

said as far as he was concerned, it was a dead package for 

Capitol, because the year had gone by, the rock 'n' roll 


nostalgia thing had certainly cooled down in the last year, 


whereas if he had finished it a year ago he would have been 
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an innovator as far as doing a nostalgia package. A year 
later, it didn't have the appeal, he felt, to the critics, 
to the public and to himself. 

The conversation stayed in this area for a while, 
and somewhere along the line 7 iauc remark, “Gee, that 


would be a heck of a package for ‘iv promotion." We had at 


that time on the air a package with Chubby Checkers, that was 
selling for over a year, for a year, a vear and a half, heavy | 
numbers in the rock 'n' roll, and I mentioned that. 


The idea like sparked him. He said, “That's a 


solves all kinds of problems. It gets Capitol their money 


| 
great idea. I really would like to do it, and I think this 
| 


back that would be down the tube, or down the drain, that 
they have laid out for recording, -ecause the master never 
would have come out." 

He liked the idea when I explained to him about 


how in normal selling you go to radio stations and ask them 


to play the record or entertain them and hear that we 
actually put the artist in the living room of the house 
while they are watching television. 

We had discussions about how many millions upon 
millions of people see these TV commercials, discussed what 
is spent on a big campaign. And he got very enthused, and 


ne said, “Harold, I really would like to do this. I thins 
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this is a great idea. I think this resolves all our problems 
nere." 

From that point on, when Mr. Kahl was there, we 


started talking about titles. I think -- I'm not sure if it 


was that meeting or another meeting -- he wrote down some of 
the titles that were in the can -- 


x 


MR. BERGEN: Can we have who "he" is, your Honor, 


THE WITNESS: Mr. Lennon I am talking about then. 
A (Continuing) And we made arrangements that he wanted 
me to hear the Phil Spector taves the following day, because 
I have been involved in making a lot of rock 'n'* roll pack- 


ages. He told me he respected my thoughts in rocx ‘n®* roll 


in that area there and my knowledge. 


We made arrangements for me to go to the studio 
to hear the Spector tapes that were already cut, and it was 
a very enthusiastic evening from that point on, and we dis- 


cussed royalties, tweive ver cent royalties to Mr. Lennon 


and -- 


MR. PRETTYMAN: Your Honoiv, may I interject at this | 


point, sir? 
We had a great deal of difficulty before Judge 


MacMahon in terms of "we discussed", "we chatted", "we did 


this", "we did that". We had a terrible time as to who said 
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what to whom about what. 

If your Honor could direct him, so I won't have to 
yet up and object for this type of testimony to be stricken, 
I would appreciate it. 


THE COURT: Obviously, Mr. Levy and Mr. Schurtman, 


it is important to find out who said what. 


If the witness cannot remember who said what, he 
has to say it in those terms. But I want to know his memory 
of the conversation. 

I am repeating myself, but it is very important to 
the extent that you can remember, to tell me who said what. 
If you can't remember who said what, and your only memory is 
that there was 4 general discussion in some form, then you 
will have cto tell me that. 

Go ahead on that basis, please. 

THE WITNESS: Well, the area that we covered -- 

Q Mr. Levy, in order to make sure we covered the 
prior points as to who said what, you Say there was a dis- 

‘ cussion of the settlement agreement? 

A I would say Mr. Lennon did most of the talking 
about what went cn in the studio with Phil Spector, in that 
area, explaining -- 

@) Even before you get to that, sir, you said at the 


outset there was a discussion about tne settlement agreement 
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as to the case before Judge Griesa. 


Who said what with respect to the settlement agree- 


That conversation was basically with Harold Seider. 

All right. What did Mr. Seider say? | 
A That it happened -- it was unfortunate, and John 
was there, John would explain the problems with the recording 
He said, "Would a couple of hundred thousand dollars settle 
this here?" 


Q Who said that? Mr. Seider? 


A That's correct. 


9 Did either Mr. Seider or Mr. Lennon dispute that 


there had been a breach of the settlement agreement? 


A No, sir. They were there for thet. 


Q When you said a few hundred thousand dollars would 


{ 
i 
| 
i 
{ 


not settle it, to whom did you address that remark? 


A To Harold Seider. 


Q Was John Lennon sitting there when you said it? 
A Yes, sir. 


.@) The discussion about the problems with the 


Spector rock 


n' roll album: who explained the problems? 


A John -- Mr. Lennon did more explaining of some 
of the things that took nlace in the studio. 


Q You said that somebody had said that a lot of 
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money had been spent on these tapes. Who said that? 
A Mr. Seider told me about a lot of money being spent 
on the tapes. When we got -~ the subsequent thing about 
how happy they would be, glad to get the money out, that 
was John Lennon. 
@) Did anybody indicate how much money was spent on 


the Spector tapes? 


A At that time, they told me $90,000. 


Q Who is "they"? Which one? 
A That was Harold Seider. He said that over 
$90,000 had been expended on the Spector tapes. 
MR. PRETTYMAN: May I ask who "they" are or who 
"he" is who would be happy to get their money out? 
THE COURT: I don't understand the question. 
MR. PRETTYMAN: He said “they would be happy 
their money out", but I am not clear who "they" are. 
THE COURT: He is just saying what was said. 
(To the witness:) Just tell us what was said, Mr. 
Levy. If somebody said "they", they said "they". If they 
said "Capitol and FEMI", they said, "Capitol and "EMI". 
Do you get what I mean? 
THE WITNESS: Yes, Sir. Capitol and EMI would be 
glad to get their money back. 


THE COURT: All right. Go ahead. 
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THE WITNESS: Capitol, yes. Actually, EMI -- no. 
Just Capitol. 
THE COURT: Who said that? 
THE WITNESS: John Lennon. 
Q Did you explain the mechanics of a television 
campaign to anyone? 
Yes. 
To whom did you explain it? 
Mr. Seider and Mr. Lennon. 
During this entire conversaiion, were Mr. Lennon 
and Mr. Seider both sittince at the table? 
A Yes, Sir. 
e) So when vou said one tniig to one, the other one 
was sitting there? 
A That's correct. 
Q And when one of them s32ia something to you, the 
other one was sitting there? 
THE COURT: This is really, I think -- 
MR. SCHURTMAN: No. 7 am trying to be meticulous, 


Judge. 


COURT: Let's go on. We are really belaboring 


MR. SCHURTMAN: I acree. 


When you explained the mechanics of a TY campaign, 
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what did you tell them, briefly? 

A We got into this course: Mr. Lennon was asking me 
some questions about the TV commercials. Mr. Seider asked me 


some questions about cost, and Mr. Seider told me that John 


Lennon's royalties were twelve per cent of the retail selling 


price. Then we started talking about how the deal would 
function. 
Q All right. What was said -- was anything said 
about mail orders? 
A Yes. The whole TV concept was what got Mr. Lennon 
excited. 
THE COURT: Let's take a short break now. 


(Recess. ) 
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Q Mr. Levy, when vou explained the mechanics of 
television merchandisina, was there any discussion retail 
fulfillment centers? 

A Yes. I explained to Mr. Seider and Mr. Lennon 
how retail fulfillment centers worke”’. 


9 Was there any discussion about how long this mail 


order campaign or retail fulfillment center campaian would | 


last? 
MR. BERGEN: Your Honor, I just want to make : 
one objection to Mr. Schurtman consistently leading Mr. 
Levy as to was there any di: cussion as to this, was there 
any discussion about that. 

TI mean, we are practically -- 

THE COURT: iow would you suggest he ask the 


questions? 


j 


MR. BERGEN: I would like Mr. Levy to just tell 


us what happened during tne meeting. 


\ 
| 
| 
| 
| 

THE COURT: There has been some interruption and 

. | 
| 


tiere was a suggestion by Mr. Prettyman which led to qgoina 
pack, and so I really think in order to get agoina again I 
won't know what else to do. 

It would be nice to go through it witnout 
interruption, put we didn't. 


Go ahead. 
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Was there any discussion as to how long such -- 

THY COURT: First of all, I don't think it is 
particularly leading. It can call for either a yes or no. 

Okay. 

A Yes. 

Q Who said what to whom? 

A I explained the retail fulfillment, how with 
most packages we broke the country up into three sections. 
We would run West Coast, Middle America and the East Coast 
and we would put the merchandise jin one or two of them at th 
same time, saving one for what we call the clean up, and 


they would be in there for six weeks, we would get in there 


a week or so prio. to the TV campaign starting, they would 


be in the stores while the TV campaign was running and the 


stores recurned the merchandise to us at the end of the six 
weeks and then we would collect the merchandise that was 
returned and we would run the last section of the country 
or the next two sections, depending. 

Sometimes we even ran the entire country at once 
if we had a giant package. And we would clean up the mer- 
chandise, refurbish it and ship it to the last section so 
we don't have too many over stocks left over at the end of 
the retail fulfillment promotion. 


THE COURT: Did you say how long a typical 
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clean up would run? | 

THE WITNESS: Tt would be six weeks for each 
promotion, so it would be a maximum of -- if we ran it the 


longest -- 


THE COURT: I want vou to tell me what you said. 


I don't want you to explain anything to me. 


| 
What, if anything, did you say to Mr. Lennon and 


Mr. Seider? 


| 
| 
| 
| 
j 
H 


THR WITNESS: Our retail fulfillment, allowing a! 
couple of weeks promotion in and out maximum with freiaqht 
and everything, would be 18 and say six more weeks, so say 
approximately 24 to 26 weeks. 

THE COURT: And vou are saying vou are positive 
vou explained all this to “ir. Seider and Mr. Lennon? 
THE WITNESS: Yes, sir, that we only stayed in 
stores for six weeks because that is how lona we stay an| 


stores. 


The stores carry our merchandise only when we have 
a television campaign. Thev work on a small mark un. 

tormally, a store works on a 59, 55 percent 
mark up on records and things like that. 

Here most major chains will work as low as 25 
percent on mark up. We get a very hiah price for our records 


because of the TV camnaign. 
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THE COURT: I won't go into that. 

You have to go back. 

I think we are getting into a problem when we | 
try to break this up. | 

What I have to know from you and the other wits | 
nesses is what was said at this, meeting and I need to get | 
it as complete as possible, I need to get it as much as 
possible in the order things were said, who said what. 

Your attorney has asked you about what, if 
anything, was said regarding the length of time for promo- 
tions, right? 

THE WITNESS: Yes, Sir. 


THE COURT: On that subject, did there come a 


it discussed here and there at times during the meeting? 


How did the thing shape up? 


point in the meeting where that subject was discussed or " 


THE WITNESS: That basically, your Honor, was 
discussed when I explained the retail fulfillment centers 
to them on exactly how it ran. 

THE COURT: All right. Let us go back even a 
little farther. 

I gather from what you have told me that the 
retail fulfillment center thing is part of your overall TV 


sales, right? 
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THE WITNESS: 


THE COURT: The other being the mail order, 


THE WITNESS: That's correct, sir. 

THE COURT: Going back to vour meetina of 
October 8, did there come a time when you discussed with 
these gentlemen the overall TV sales camnaiqn? 

THF WITNESS: Yes, sir. 

THE COUPT: Even though you are repeating, I 
want you to tell me, and you take it slowly -- in fact, 
Mr. Levy, I am qoing to ask you to go back to the very 
beginning of this meeting and I want you to take your time 
and I want you to tell me your best recollectionof evervéh inl 
that was said. 


I am not interested in just hearing about what 


subjects were discussed, I want to know what was said about | 


the subjects. 
You can sit here for two hours. I want to hear | 
what was said sociallv, I want to hear what you ate, what 
you drank, evervthing about that meeting, and TI Gon't care 
now lone it takes. 
I will hear the same thing from every other 
witness. And do not rush. I just want to hear everything 


from hello on. 
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I don't mean I expect you to have a memory of 
every detail, but in words or substance I want to know every 
thing you remember so I get the whole picture. 

THE WITNESS: I‘'11 try, your Honor. 

THE COURT: Would you do that? 

THE WITNESS: I certainly will. 

When Mr. Lennon and Mr. Seider came into the 
club we -- 

THE COURT: Who got there first? 

THE WITNESS: I believe Mr. Lennon and Mr. Sei- 
der arrived there first. 

THE COURT: : Where is this club again? 


THE WITNESS: 58th.Street between Madison and | 


THE COURT: Okay, go ahead. 
THE WITNESS: We said hello to each other and I 


was introduced to John Lennon. 


| 
| 


THE COURT: Were they there when you got there? 
THE WITNESS: No. 14 was there prior to them 
being there. 
COURT: All right. I got confused. 


got there before Mr. Lennon and his party, 


THE WITNESS: That's correct, S.:. 
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THE COURT: Who was with you? 

THE WITNESS: Nobody was with ne at the time. 
Mr. Cahl was sitting with some other people. I was talking 
to some other people. 

I frequent the club quite a bit, your Honor. I 
know everybody there. 

THE COURT: But you had made arrangements for 
Mr. Cahl to be the-e with you, right? 

THE WITNESS: I mentioned that we were havina 
that meeting that evening. : 

THE COURT: An” he was there and prenared to 
meet with you, right? 

THE WITNESS: That's correct, sir. 

THE COURT: So you and Cahl were there. 

The next thing, Mr. Lennon and Mr. Seider come 


in, right? 


THE WITNESS: That's correct. 
THE COURT: And do they come up to vou? 
THE WITNESS: The headwaiter or Mr. Cahl 
same and got me and told me they had arrived. 
COURT: So all four of you gathered? 
WITNESS: We sat at the first booth as you 
come into the club. 


THE COURT: All ridqht. 
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Tell me the whole story of what happened. 

THE WITNESS: We ordered some refreshments -- 

THE COURT: Who ordered what? 

THE WITNESS: I don't know if Mr. Lennon was 
drinking or he ordered some white wine. I don't think he 
was drinkirg anything hard. 

| iHE COURT: What did you order? 

THE WITNESS: I think I had a scotch. I'm not 
sure what Mr.Seider had and I'm really not sure what “r. 
Cahl had, your Honor. 

THE COURT: All right. 


Then what happened? 


THE WITNESS: We started ta:i*ina about the con- | 


tract, the breach of the agreement. 
THE COURT: Don't tell me what you started 
talking about. 


Who said what? 


THE WITNESS: That's very difficult, your Honor,| 


in that sense, you know. 

THEI COURT: All right. 

I am not trying to make it difficult. I just 
want you to he assured. You take your time. 

In other words, did somebody complain or some- 


body congratulate or somebody say something? What was said? 
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THE WITNESS: ‘That they were sorry that the -- 


THE COURT: Wait a minute. 


THE WITNESS: ‘lo. “tr. Seider explained that 


he was sorrv about the breach takina place, that John vas 


Who is this? Is this you? . 


with him -- John Lennon -- and he would explain some of the 


problems they had. 

At that point we talked about the problems that 
they encountered with respect —- | 

THE COURT: Wait a minute. Just take it easy. | 

Who said what? “Mr. Seider said Mr. Lennon | 
would explain the problems. | 

Then who said wnat? 

THE WITNESS: Then ‘ir. Lennon started telling me 
about the problems he had vith Phil Spector. 

THE COURT: What did you say about that? 

TUF WITNESS: That Phil Spector was crazy. He 
came to the studio with bandages around his head pretencing 
4e was in an accident once, a revolver went off in the 
studio, ne started carrvina a gun and came to the studio 
wita a qun, and that the entire recording sessions were | 
a disaster area, tnere was no stability, it was absolutely A 
clean screw up. 


THE COURT: Then who said what after that? 
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THE WITNESS: ‘Then I answered back. I said I 
knew some of the things that Phil had done. 

We then gotinto lighter conversation. 

I said I remember the time when Phil Spector was 
barred from flying because a few years ~~ he was not allowed 
on a plane for a few years because at one time, just before 


a plane was going to take off, it had taxied out to the rua 


i 


way and he suddenly looked at all the passengers and said, | 
“You are all losers," and insisted that the plane be brought 
back. 


Now, this was completely out of my head until 


we started to do this this way, your Honor -- then the 


and they took him off the plane and he was barred from 
flying. 


He has always done kooky things. And I told 


| 
| 

| 

| 

| 

| 

plane would be brought back and he made the plane come back | 
} 

{ 

| 

| 


that story to John and Harold. | 
The discussion, basicallv, was ahout Phil spec- | 
tor for the next few minutes. 
THE COURT: All right. | 
Then after that who said shat? | 
THE WITNESS: Then Mr. Seider made a remark, | 


“My. Morris, would a couple of nundred thousand”-- and to be 


completely candid, the remark was not mace -- was made in, 


| 
t 
| 
| 
i 
| 
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like, sort of a laugh-tyve thing. It was not, "Will you 
take $200,000?" 

It was sort of off the cuff as -- my interpre- 
tation was, like, it was an off the cuff remark and was not 
2 serious offer. 

THE COURT: What did you say? 


THE WITNESS: 1 rejected that. I says, "No. 


As a publisher, if you have copyrights recorded it would 
mean more money than that, plus the added value over the 
years to the copyrights and nobody in their right mind would 
take a settlement like that there with the deal that was 
just breached." 

THE COURT: All right. 

After that? 

THE WITNESS: John -- Mr. Lennon started to 
explain how he loved the idea of the rock and roll package 
the year before. At that time there was a lot of rock and 
roll nostalgia music sellina. 

We talked ahout the American Graffiti, which 
I told him I was involved in helnina get the musical score 
from American Graffiti. We talked about the Chubby Checker 
package, which I put -- 

THE COURT: I know it is hard for you, but I 


want you to try to avoid this "we talked about." 
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THE WITNESS: Right, I follow that. 
THE COURT: Go one step at a time. 
Mr. Lennon said that a year aao he had liked the 
rock and roll album idea, they were making a lot of rock 
and roll recordings, there was nostalaia, and then you 


beqan to get off on this "we" business. 


THE WITNESS: After all the heartaches we had 
with the album he was disenchanted with the whole idea. 


He thought that the album coming out a year 


| 

| 

| 

| 

What happened after that? | 
| 

| 

| 

| 

| 


after the original concept, it was too long, that the cri- 
tics would know it; he would not be a leader in the field, 
as he liked to be. He liked to be an innovator and creative), 
and at this point here he was more Or less like a follower 
and he was not doing anything that was very original and 
he was displeased with the whole project at this point, 
that's why he completed the other album. 
THE COURT: He said? 
WITNESS: Yes. 
couRT: Just take your time. 
said what after that? 
THE WITNESS: At some point there, I'm not sire, 
your Honor -- yeing under oath, I'm not sure of the next 


. 


rer ix’. I can only be general around the area. 
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I made a remark, "Gee, that would be a great 
package for TV." 

THE COURT: Wait a minute. 

What did you say about that? 

THE WITNESS: I said, "Gee, that would he -- 
the package that you don't dig no more, you know, would be 
a great TV packace.” 


THE COURT: What did you say after tha? 


commercials are driving me whacky," he says. "But I guess 


they sell records." 


THE WITNESS: At that point John said, "Then TV | 
| 


I said, "They sell a lot more records than peopl 
realize.” 
THE COURT: All right. 
. THE WITNESS: John made a remark that this may 
be a solution to the whole mess. 
THE COURT: All see 
After that who said what? | 
! 
THE WITNESS: That this could possibly get -- hy 
peing a solution to the whole mess, he said this can vet | 
Capitol their money back, this would take dead masters die 
were not going to see the light of day and they could earn 
a lot of -- and they could earn the money back for Capitol, 


Appel would be happy, he'd be happy, I'd be happy. 
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THE COURT: All right. After that? 


| 
| 


THE WITNESS: I then told John about how valuable 
{ 
} 
| 
| 
| 


this TV -- not that he needed it, I -~ 

THE COURT: Don't tell me whether he needed it. 

THE WITNESS: I qualified the statement. 

THE COURT: I see. 

THE WITNESS: In other words, not that he 
needled the promotion, but the Chubby Checker package that I | 
had made -- nov, this just comes back to me ~~ the Chubby | 
Checker record that I had made, Chubby had not had a hit 
record in three years zid his salary went from $300 a week 
to seven or eight thousand dollars a week, because these 
commercials go right to the heart of America throuah TY. 


THE COURT: From 300 a week to what? 


THE WITNESS: To e.ght, nine thousand a week 
withowt a hit record. 
THE COURT: You are talking about m ‘cy for 
Chubby Checker? 


THE WITNESS: Yes. | 


In otner words, your Honor, this would be in the! 


sense of -- in our business, this would make a lot of sense, 
| 
pecause if you don't have hit records during the period, 


} 


: ‘ ; ” | 
an artist's price many times drops, and the remark was here | 


without a hit record with TV commercials his price had gone | 


| 
I 
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mee his night club engagements and his public appearances. 
THE COURT: Go ahead with what you said. 
You told “Mr. Lennon about this increase in his - 
THE WITNESS: About the artist value of Chubby 

Checker just for doing a TV commercial and I thought it 


certainly couldn't hurt him, although I did qualify it and 


a diplomat. 


what else was said? 


} 

say he realiy didn't need it as badlv as Chubby did, being | 
| 

| 


= WITNESS: John Lennon at that point was verv:, 
very much enthused about the project. 
™IF COURT: What did he say? 


THF WITNESS: He says he loves it, he's qoing to 


THE COURT: What else? 

THE WITNESS: Mr. Seider said to him, "You know, 
there is some permissions needed." 

THE COURT: Go ahead. 

THE WITNESS: John's remark to that was, "My 
contract expires in January of next year, of '76. Eb. is 
not soing to turn me down for anything I ask for.” 

THF COURT: Go ahead. What else did he sav? 

TUE WIMESS: “Capitol and Appel would be glad 


to get the recording costs back.” 
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He said, "It's an overall good situation. It 
cleans up the mess we got with Morris, it takes dead masters 
and makes them earn money and it's good overall and it 
will be the first time an artist is putting new recordinas 
in that sense on the TV tube." 

That came up then, too. 

THE COURT: Go ahead. 

THE WITNESS: I was then asked some questions 
about how budgets are arrived at by Mr. Seider, how much is | 
spent on a television campaign. 


I explained to him in mail order we 


I will explain. 

A CPO, sir, is a cost per order. What we do 
in mail order is, if we bought a thousand dollars worth of 
time, say, on WOR New York, each day the orders are counted 


so that we allocate what our cost per order can't go above, 


your Honor, and if it is costing out above a certain figure | 


we drop the station. 

THE COURT: Again, what did Mr. Seider ask een] 
Again, what questions cad he ask you? 

THE WITNESS: He asked me how the TV worked. r 
was explaining how we do the mail order with the CPO. 


& 
THE COURT: Let us go to tnat. 
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Is this or is it not the juncture at which you 
were explaining about the TV campaiaqn? 

THE WITNESS: Yes, sir. 

THE COURT: Just qo into that completely as 
best you remember. 

What did you say about the TV campaign method? 


THE WITNESS: That on the TV campaign we use a 


He asked me what a CPO was and I went into an 
explanation about a CPO is cost per order. It is an 
abbreviation for that. 

I explained to him how we worked CPO. 

THE COURT: What did vou say? 


thousand dollars worth of TV time on a station and we allo- 
cate for a package that our TY commercial should not cost us 
25 percent above the retail price so, therefore, on a $5 


package we would like to get each order for approximately 


a dollar and a quarter, that if we were aetting -- if we 


| 
| 
| 
THE WITNESS: I said if we bought, say, a | 
| 
} 
} 
| 


spent a thousand dollars and we got a thousand orders for thie 
weex, that meant each order cost us $1, we were below the | 
CPO, we would renew that station for another week. | 


If we went tc a dollar and a half we still migh 


stay with a station even though we were above cost because 
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we were in a profit picture, but we watched each station 
that we were buying on a daily basis to see how many orders | 
we get in on our TV advertisina for mail order. 

THE COURT: All right. 

What else was said? 

THE WITNESS: Then I explained the retail ful- 
fillment centers t° him. 

THE COURT: What did you say? 

THE WITNESS: How we ran the country, that we difi 
it either three sections, >ne at a time, sometimes we did 
two sections and saved one section for a clean up and some- 
times we ran the entire country in one short and just save 
a small market for a clean un. 

I explained to him our costs on that there, how 
we got away -- which surprised him -- that we only gave a 
store of °>%5 and a maximum of 39 percent if they did the 
distribution. 

What I explained to him was, like, if we shipned 
individual stores, we will aive the stores a 25 percent 
mark up only, but if we ship a chain like Sears, Roebuck, 


who have a central warehouse and then they did the individual 


shipping to their stores which gave them a little additional 


cost we would give up to a 30 percent mark down on the | 


merchandise and they either worked on either 25 or 39 percent 
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and we got a good price for our records. 

And we should work as quick as possible because 
February was one of the best beginning of seasons, because 
on January 30 Woolworth cleans up all their merchandise in 
the stores. February lst thev restock again. That is 
inventory time for them. 

John says, “Well, how many songs would be neede<:” 

I suqgested to John -- | 

THE COURT: Just a moment. 

In your description to me just now you have not 
mentioned anything about descrihing the time and I don't 
want to trap you. | 

THE WITNESS: Your Honor, I did mention it then. 

I explai:.edthe six weeks -- 

THE COURT: Let me ask you anaes. 

Did you just describe in general basic terms 
or didn't you, about the mail order? Did you do that? 

THE WITNESS: Yes. That's what I just said, the 
mail order and the difference in the retail fulfillment 


centers and how it is six weeks in each section of the 


| 
| 
| 
| 
| 
| 


country, that we might run two at once, one at a time indi- 
vidually across the country or run the whole three at once 


and save a small market. 


THE COURT: Did you describe the time of a mail 
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order campaign that did not involve retail fulfillment cen- 


What I am trying to find out is, did you explain) 


ters? 


to them the relationship -- I don't want to -- what did you. 
say, even if you repeat it, what did you sav to them about | 
the mail order, the retail fulfillment, the timina, the 
relationship, that whole subject? 

Are you with me? 

THE WITNESS: Yes, sir. 

THR COURT: What did you say? Give it to me 
again, the whole thing. 

THE WITNESS: The same thing just now or there 
was one other -- 

THE COURT: You can repeat. I don't care about | 
that. I want to hear all. 

THE WITNESS: I also explained how sometimes -~ 

THE COURT: No, don't start with also. Just 
hear me out. 

I think I want you to go back and I want you 
to tell me what you told them about the TV campaign, the 
whole subject, as you told them. 

Do you understand? 


THE WITNESS: Yes. 


THE COURT: And I don't care if vou repeat what 
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you have already said today. 

You go back and tell me everything you told them 
about the TV campaigns. Right? 

THE WITNESS: Right, sir. 

THE COURT: All right. 

THE WITNESS: We started discussing the mail -- 
the in-store promotions. 

THE COURT: The what promotions? 

THE WITNESS: Tre reteii fulfillment centers. 


THE COURT: Th is what you described first? | 


THE WITNESS: No, I think I described the mail | 


order first. 
THE COURT: Then tell me. iat you said about the 
mail order. 
What did you say? 
THE WITNESS: That the mail order -- we like to 
start off immediately with the mail order and that we woul 


buy a lot of TV stations in the country. 


ctistainltisniteinencipnccaaheio 


While we were preparing for the retail fulfill- 


ment mail order it was very good to run, because all the TV 


ts | 
commercials that were ‘den with mail order, people who didn’ 

| 
--there were certain people in the country who would not b 
a record, not write a check, won't buy anything mail order 


no matter what you offered them, but still the TV ads in th 
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beginning help the second campaign if you were qoing to do 
the retail fulfillment, and that when we ran the mail order 
how we wouldtry and cost out at 25 percent of whatever the 
package costs and that we did a daily check on that, that . 

I used RCA for fulfillment. 

I told them that RCA did a very good job on the 
fulfillment. 

THE COURT: All richt. What else? 

THE WITNESS: That we could cover the whole 
country within = few weeks as far as buying the TV time and 
doing the whole thing, that we had enough staff to do that. 

THE COURT: What else on this subject? 


THE WITNESS: Then we talked about the 


fulfillment. 


THE COURT: What was said about that? 

THE WITNESS: I explained that sometimes we ran 
one -- that we broke the country into three sections. 
Sometimes we ran one at a time, sometimes we would run two 
and save one, sometimes we wovld run the whole three at 
once and just save a market; that the longest it takes 
was a couple of weeks to get the qoods into the first sec- 
tion. 

If we took the longest alternative it would be 


a couple of weeks to qet the goods into .:— first section, 


SOUTHERN DISTRICT COURT REPORTERS. US. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


gte 23 Levv - direct 

six week campaign, that they would start the second six- 
week campaign, get all the goods together, get it to the 
third market, which would take a couple of weeks, two, three 
weeks, a six-week campaign; that in 24, 25, 26 weeks at the 
outside if there were some problems we would be through with 
the retail fulfillment center campaign. 

THE COURT: Did you give any time estimate or 
did you say anything about time with respect to the mail 
order campaign? 

THE WITNESS: Mail order would go off when the 
retail fulfillment started, because you couldn't run them 
both at the same time. Mail order won't pay off if they 
could go to a store and get it. 

THE COURT: Did you say anything about time in 
respect to -- 

THE WITNESS: In respect to mail order? 

In respect to mail order I says it goes off the 
air the minute retail -- you can't have both, because peopl 


don't buy when they can qo to a store and qet the benefit 


of the advertising. | 


Then Mr. Lennon -- we talked about the material 
in the package. 
I suggestedhe record up to 20 songs, explaining 


to nim that TV packages have to be tremendous buys, it is 
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not like a customer in a record store. I suggested he recor 
up to 20 songs, that we have run 20 songs as a rule for one 
single record. 
He didn't think it was necessary. He felt 
12 was enough. 
I came down to 18. He compromised up to 15 
| 
I agreed that 15 or 16 of a Lennon would be = 
enough. I agreed to take 15 or 16. | 
We then talked about price. | 
He felt it should go out at $6.98. 
THE COURT: “He” meaning Mr. Lennon? 
THE WITNESS: Yes. This stuff here was ie daes 
with Mr. Lennon. 
THE COURT: $6.98? 


THE WITNESS: He felt it should go out at $6.98 


and $8.98. 


THE COURT: You mean the record and tape? 


THE WITNESS: Yes. 


I explained to him with TV buying you must have | 
a tremendous price and that I felt $4.98 for a single record 
was as strong as you can 40, $5.98 is as strong as you Can 


go with a TV promotion. 


He agreed with that, it would be a $4.98 and 
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i $5.98 package. , 

We then started discussing rovalties. 

Mr. Seider said, "You know, if you use any of 
the Spector tapes, there will have to be a royalty to fill 
Spector." 

If I may, your Honor, I will give you some 
insight -- 

THE COURT: No. 

THE WITNESS: Because -- 

THE COURT: I think it would be better if you 
finish up what was said at the meeting and don't worry 
whether I understand it. 

You have just told me what was said 
terms that were spoken of as best you remember. 

THE WITNESS: Depending on how many cuts of 
Spectors we used that there was a small royalty due him 
percentage-wise. It would be a very small royalty. 


John said he was not going to use too many of 


his tunes anyway, he was not pleased with a few of them. 


Then Harold told me, "John gets a 12 percent 
royalty." 
I agreed that Adam VIII would pay a 12 percent 


royalty to John and whoever he has to take care of, and he 


agreed then to take care of Spector and Canitol and if they 
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had to be reimbursed for their recording costs -~- 
THE COURT: Who agreed to? 
THE WITNESS: Mr. Lennon. And Apple 
THE COURT: I am sorry. | 
Who said this 12 percent would take care of an + 
forth? Was that Mr. Seider or Mr. Lennon? | 
THE WITNESS: No, Mr. Lennon. | 
In the discussion, he discussed in greater ey 


the royalties to Spector. We did discuss that in a little 


greater detail. 


THE WITNESS: John said he would probably only 


use five or six of his tunes, he had a three percent 


r 
| 
| 
THE COURT: What was said on that? Who said | 
| 
] 


deal with Spector for as a producer, and if he used about 
five out of 15 or 16 he would only be entitled to that 
pro rata of the 16, so it asia be less than a one vercent 
Geal to Mr. Spector. 

THE COURT: All rght. Go ahead, what was said? 


THE WITNESS: And he said he would take care of 


THE COURT: Out of His -- 
THE WITNESS: Out of his 12 percent. And Capito 


would be thrilled, they will probably get their recording 
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money back and Apple would be very happy, they will be makin 
money on the deal, too. 

THE COURT: Okay. 


THE WITNESS: And it was a great way to clean up 


We then talked about what I would supply. 

I had explained the advertising to them already, 
so I was to pay for the jackets -- we were writing some | 
numbers down, too, your Honor, which I said would be 28 | 
and 10 cents a piece as /e were talking about it. | 


THE COURT: Where were people writing numbers? 


THE WITNESS: I believe on napkins and scraps | 
| 


of paper. 
THE COURT: What numbers were written on napkins? 
THE WITNESS: The 12 percent rovalty was writte 
on napkins. Then we wrote dow: what my costs would he. 
THE COURT: What was written on the napkin 
about your cost? 
THE WITNESS: The items that I would have to pay | 
THE COURT: And those were what? What was said 
about that? 
THE WITNESS: That these are the items 


to vay for, your Honor. 
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The jackets, which we said eight to ten cents, 
and I explained that in a mail order jacket it could be a 
little cheaper because it is important t> have it ~-- when it 
goes through the mail, the lighter it is the better so we 
realiy don't use the best weight jacket that we use in 


normal retail, so really the figure 8, because of weight 


c We then discussed pressing, which I agreed to 
pay. We figured it would be about 37 cents. We discussed 


while -- 


| 
factor, would change the postage rates if it was too nee 


THE COURT: Who said the 37cents? 

THE WITNESS: I did, and explained that the mail 
order would be about 27 cents because you don't need the 
poly and the retail would cost about 39 cents because you 
do need the poly when you go into retail fulfillment centers 
because the records are -- 

THE COURT: Wait a minute. You are talking 
about pressing, right? 

THE WITNESS: Yes, Sir. 

THE COURT: And you said it would be 37 cents 
for mail order? 

THE WITNESS: And 39 cents for retail fulfill- 
ment. You don't need the poly wrap. 


THE COURT: What is poly?: 
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THE WITNESS: If I can show you one of the 
records, your Honor. 

Can I have one of the records, please. 

(Kanding to the witness.) 

THE WITNESS: ‘VYhen a record is sent, this is a 
poly. In retail fulfillment, customers handle it so you 
protect the jacket. 


In mail order it is mailed directly to the cus- 


tomer so, therefore, nobody touches it before the customer 


gets it so it would be two cents cheaper in the mail order 


on cost. | 
{ 
| 


THE COURT: All right. 

What else was said? 

THE WITNESS: I would pay for making of the com- 
mercial, I would say for the TV advertising, I would pay the 
copyright owners of the songs. 

There we got into some discussion about trying 
to get certain songs that he liked and -- 

THF COURT: Who said what? 

THE WITNESS: John and I. 

I suggested that when we were picking the songs, 
the additional songs for the album that we pick sonas, if 
possible -- that it shouldn't interefere with the quality o 


the album, but if there was a toss un of two songs and one 
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was a publisher that was friendly that would give us a rate, 
to use that type of publisher, that certain publishers 
don't give a rate to anybody and certain publishers you 
can talk to and maybe get a rate for a cut like this. That 
came up at that point when we started talking about pubiish- 
ing. 

THE COURT: All right. 

What else was said that evening? 

THE WITNESS: I am just trying to see if there 
was anything more on the costs, your Honor. I am trying 
to run it through my head. 

THE COURT: All right. 

(Pause. ) 

THE WITNESS: I think that's about it on the 
cost area. 

Then we started talking about potential titles. 

Now, here it would be very difficult, your 
Honor, to say Mr. Lennon said or I said, because -~- 

THE COURT: You give it -- 

THE WITNESS: Because what happened here, your 
Honor, it was, like, more or less like a kaffee klatsch, 
A, what about "Party Doll"? 

No, I don't think "Party Doll." 


what about, you know, "A Thousand Miles Away"? 
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Nay. Speedo is a good song. Remember when the 
Cadillacs did that there? 

It was not the type of conversation you could-- 

THE COURT: Who was suggesting? 

Was Mr. Lennon throwing -~- 

THE WITNESS: He would throw out a song once 

_in a while, I would, Car? would, May Pang would. It was the 

type of conversation you couldn*t say who said what. 

THE COURT: So those four people were throwing | 
out titles? | 

WITNESS: Right. 


COURT: What was the up shot of that? 


there come a time when that discussion, that 
throwing out of titles, came to an end? 


THE WITNESS: Yes. 


THE COURT: What was said at the time it came to} 


WITNESS: Then Mr. Lennon suggested that I 


meet him at studio the next day and hear the Spector 


tapes. 


THE COURT: All right. | 


Then what happened? 
THE WITNESS: Mr. Lennon said he was very happy 


about the deal we had made, he was thrilled, it was the 
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first time in months hereally felt like working, he was 

tired of watching the tube and this was a very exciting 

project and it was going to he a ball for everybody. | 
Oh, there was also some discussion about -- I'm 

trying, your Honor, but there is something that I left out 


from backwards. 


| 
THE COURT: All right, you can go back. | 
THE WITNESS: There was some discussion about 
getting permission from EMI. | 
| 
THE WITNESS: Mr. Seider started that, I believe 
that “We got to get permission from EMI.for the foreign 
for sure," he was not sure about the American rights, if 
he needed permission ormt. 
I then told Mr. Seider, “You don't need permis- 
sion in the U. S. for mail order with the Beatles, because 
I got screwed as far as that goes a couple of years ago." 


Those were the exact words I used, because Alan 


THE COURT: Who said what? | 
| 
| 
| 
| 
| 


Klein had called me in to make a package that he was going | 
to give to Adam VIII of the first 20 some odd hits of the 

| 
Beatles -- no, it was a two-pocket set, about 30 hit of the 


Beatles, the Formidable Years, hits like that, and I did the 


research work with Alan and we were talking about a ieal. 
| 

Alan Klein, who was their manager then and ran | 

j 

i 

| 
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most of the show as far as business, told me at that time 
that permission was not needed from Capitol to do a mail 
order campaign in the United States. 


That's the same point, to bring it back into 


to do anything I want anyway because we have got -- my 


context, that John made the remark, “Look, they are going 
} 


contract expires January '76 and they are not going to turn | 
me down on this and, besides, everybody wins with this deal." 
THE COURT: All right. | 
What else was said? | 
THE WITNESS: We made arrangements to meet the | 


next day. 


We made a deal. ‘ve shook hands and we had a 


| 
THE COURT: Is there anything else that happened 
or was said that night other than what you have told me 
now? 
THE WITNESS: Your Honor, I couldn't -- I 
couldn't in all honesty say nothing else was said, either, 
because, really, I'm trying to put together in my head 


and tell it. 


I think I've told basically most of what was 
said, but I, I couldn't swear to you that I didn't leave 


something out or -- in all honesty. 
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THF COURT: All right. | 

How JYonq did the meeting last? 

THE WITNESS: Two and a half, possibly three 
hours. 

THE COURT: What time did it start? You had 
said about 8:30? 

THE WITNFSS: 8:30, quarter to 9, in the 
neighborhood of. 

THE COURT: Did there come a time when you had 
any further rounds of refreshments or drinks or food or 
anything? 

THE WITNESS: I think we may have ordered a 
very light -- some very light items a little later, your 


Honor. 


THE COURT: Food items? 


THE WITNFSS: Possibly, yes. I think so. Some- 


thing light. It was nothing -- and maybe another round of-- 


| 
I'm not sure if it was Mr. Lennon or Miss Pang -- would | 
not drink. They said, "I am not drinking." I know some- | 
body had a coke. Somebody said they were not drinkina. I | 
couldn't tell you who. And somebody had some white wine, 
I think, and there was a scotch. I had a scotch. 


THE COURT: How much did you have to drink? 


THE WITNESS: Total? 
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COURT: 


WITNESS: 


Right. 


One or two drinks. 


drinks the maximum. 


* COURT: 


> WITNESS: 


COURT: 


WITNESS: 


Scotch? 


Yes. Two drinks. 


You had two scotches? 


I think so. 


THE COURT: Okay. 
Give me just a minute. 
(Pause.) 
THE WITNESS: Your Honor, as I am sitting here 


something else came to my mind that took place, too. 


THE COURT: All right. 


THE WITNESS: There was sowe discussion, also, 
about Mr. Seider qoine over to Fnaland to talk to Mr. 
Len Woods. 


Then Mr. Seider said Len Woods was nrobablv 


coming here in a few weeks and he would talk to him then. 
THE COURT: Who said what on this subject of 
THE WITNESS: Mr. Seider said he would probably 


be going over in a couple of weeks in reference to the 


| 
| 
| 
going to Len Woods in England? | 
| 
| 
| 
| 


foreiqn rights and whatever rights had to be -- that he 


definitely -- 
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THE COURT. Let us not get vague on it. 
THE WITNESS: No. That he definitely know -- 
Mr. Seider definitely said to me then on the foreian rights 
he knew he had to clear it with EMI and he should qo over to 


London to talk to Len woods. 


| 
| 
| 
| 
| 
| 
Then he said he heard Len Woods was coming here 

| 
| 


in a couple of weeks, he would wait a little while and see 
about that there. 
THE COURT: Is there anything else you recall 


about that conversation? 
| 


THE WITNESS: I'm trying to think about it, your) 
(Pause.) 


| 
| 
THE WITNESS: Your Honor, would it be possible | 
for me to read my testimony of today and see if there is | 
anything that I left out? | 
THF COURT: No, no. 


You and your counsel can handle that, but I am 


just asking you a question now. 

Is there anything else riaht now that you 
recall or have you finished with all that you remember now 
about that meeting? 


‘THE WITNESS: I think that's about it, your 
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THE COURT: All right. 
We made a meeting to meet the next day. 
THE COURT: Mr. Schurtman. 
MR. PRETTYMAN: ‘Your Honor, if you are going to 
continue with cross examination, may defence counsel have 
three or four minutes before you proceed? 


THE COURT: What do you mean cross examination? 


He is still on direct. 

MR. PRETTYMAN: I am sorry, I mean direct exam- 
ination. 

Can we consult for a few minutes? 

THE COURT: No. We are going to adjourn for the 
day in a very few minutes. 

You ao ahead for a little while, Mr. Schurtman. 


MR. SCHURTMAN: Your Honor, I don't want to ste 


on any toes. 

As I understand it, when the witness savs he 
has exhausted his recollection, it is proper for counsel 
even on direct, to suggest topics that may have been covere 
without in any way suggesting an answer. 

THE COURT: In a proper way, of course. 


MR. SCHURTMAN: All right. 


(Pause.) 


THE COURT: All right, Mr. Schurtman, you go 
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ahead. 
BY MR. SCHURTMAN: 

Q Mr. Levy, was anything said about what would 
happen to the old settlement agreement? 

A Oh, yes, I'm sorry. | 

That would be -- I would not pursue any default | 

on that. 


Q At what stage of the conversation was that said 


| 
| 


and by whom? 

A About two-thirds through when we sort of started 
to get into finances, like what the costs were and thinas 
like that there, around that area. 

Q And who made the statement, Mr. Levy? 

A Mr. Seider says, “Well, what happens with --" 

I said, “We will forget about it. This is a 

better deal anyway." 

9) Was anything said about who would select songs 
to be used in the album? 

A Mr. Lennon would have complete -- on the selec- 


tion, we would submit songs to him as we kicked around, we 


would get -- yes, we would get the original old records -- 
I forgot that before -- we would get the original old 
records for Mr. Lennon so he can listen to the old hit 


version of the nostalgia sonq. 
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Who said that? 

A He wanted them, and I told Mr. Cahl to get a 
list together to get the old hits by the old artists so that 
Mr. Lennon could listen to it. | 

Q When you say you told Mr. Cahl, did you do so in| 
Mr. Lennon's presence? 

A Yes. 

And he instructed May Pang if she got a list 
to get to get it to Cahl and May Pana and Phil Cahl were 
in constant contact after tnat night. 

Q Forget about what happened after that. 

Did he instruct Miss May Pang to get together 
with Cahl at that point? 

A Yes, sir. 

Q Was anything said on the subject of whether you 
or your companies would have exclusive rights during the 
television campaign? be she | 

A Yes, there was. | 

MR. BERGEN: Your Honor, I am really going to | 
object to Mr. Schurtman. 


THE COURT: No. Objection overruled. 


Yes, there was some conversation. 


While we were talking about the marketina thina, 


) 

| 

Who said what and when? | 
| 

| 

| 
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I explained to Mr. Seider -- he made a crack, "Would this have 
to be exclusive?" 

THE COURT: Seider said what? 

THE WITNESS: I explained to him this would have! 
to be exclusive, and the reasons being -- 

THE COURT: No. I'm sorry. 


THE WITNESS: I said it, your Honor. 


I said this would have to be an exclusive deal 
pecause while I am expending money on television, if any 


similar product or the exact same product went out under 


if 
{ 
| 
{ 
; 


another label, I would have to get a royal screwing, because 
they could buy either product while I am spendina money 
on TV time, and it was no problem because Mr. Lennon's 
attitude was it was never going to come out on Capitol any- 
way as a regular release, he didn't dig it. 

THE COURT: Did he say that? 

THE WITNESS: Yes, sir. He said -- he had said | 
earlier, at the beginning of the conversation, I think I 
testified, that as far as he was concerned it was a dead 


item, it was -- 


THE COURT: Did he say that in response to your 


mentioning of the need for it to be exclusive? 


THE WITNESS: Yes. | 


{ 
} 


| 
| 
| 
| 


Mr. Levy, you testified to the Court that at one 
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point you said to Mr. Seider that it was your understanding 
that Capitol did not have the mail order rights in the 
United States, that Capitol's consent was not necessary 
and you then went on to another topic. 

Did “Mr. Seider or Mr. Lennon respond to what you 
said, and if so, what did they say? 


A Mr. Seider said he believed that was right as 


far as the United States was concerned, but as far as the 


needed from EMI. 
a) Was anything said on the subject of retail ful- 


fillment centers, whethe: ermission was needed? 


| 
rest of the world was concerned he telt permission was | 
| 


A He didn't think it was. He thought it might he, 
but he didn't think it was needed at all. 
@) Is that what he said? 
A Yes, sir. He didn't think it was needed. 
Q You mentioned that somebody wrote some figures 
on paper napkins. | 
Who wrote them down? | 
1 
A Well, I was writing the costs on a napkin, the | 
costs that I laid out that I would be paying, the deaths 
the jackets, the pressings, the 25 nercent for estimated 


| 
| 
| 


for advertising. I was writing that down to show what my 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.¥. — 791-1020 


ia, agichitinbe ip a 


tae an I A 


| 

costs were. | 
| 

| 


177 
Levy - direct 


Q And did anyone else write anything on napkins? 
A I think there were some titles written on the 


napkins by Mr. Cahl, possibly “lay Pang when we were talking 


| 
about the titles. | 
There was little jotting down of titles. | 
Do you know what happened to the napkins? | 
No, sir. | 
Do vou have them? | 


A I don't have them, no. 


Q Was anything said about how Apple wou fit into 
this picture, if at all? | 

A The basic remark was that everybody would be | 
happy, Capitol would be getting their recordina, Apple would 
be getting something and it would clean up a mess. 

It was the type of a deal that when it was over 

everybody would be happy. 

Q Was anything said by anyone, Mr. Levy, about 
putting the agreement in writina? 

A At that point, no, not that night. 


ce) When you finished the meeting that evening, was 


anything done physically or anything said at the conclusion 


| 
: 
| 
| 
: 
: 


of the meeting? 


ments to get to work. Everybody was going to do different 


| 
| 
A We had a deal, we shook hands, we made | 
| 
| 
| 
i 
| 
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THE COURT: Listen, don't give me topics. 


If there were things said, if somebody said, 


“we have a deal," then tell me. 
THE WITNESS: John Lennon said, "We have a deal. 
THE COURT: I mean, I don't know what was said, 
but it isn't a matter you thinking there was a deal. I 
need to know what was said. 
If things were said about inane work, tell me. 
THE WITNESS: John Lennon said, "We had a deal." 


THE COURT: Did he say in those words, "We have 


THE WITNESS: Yes, sir. And we were going to 
move as quickly as possible -- 
THE COURT: Who said that? | 
THE WITNESS: John Lennon said, "This will be th 
fastest done package I ever did and we are aqoing to move 


as quickly as possible to wrap it up and cet it done." 


Phil Cahl, all the titles that were thrown 
around, Phil Cahl would get the original old records -- 


THE COURT: Who was saying all this? 


THE WITNESS: I suggested that Mr. Cahl -- he 


wanted the old records and f told Mr. Cahl, “You get the 


old records and the old sheet music so we can have 
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the authentic old version of the song." 
My. Lennon instructed May Pang to get whatever 
was needed that she could get. 
THE COURT: Like what? Did he specify? | 
THE WITNESS: Some more titles that he would es 
giving as he went along and to forward that information to 


Mr. Cahl. 


| 
i 
| 
| 
H 
\ 
} 
| 
| 
} 
j 


We made arrangements to go to the recording 
studio the following day, your Honor, to listen to the sides, 
He wanted my opinion on how the Spector tape | 
sounded. | 

Q Who wanted your opinion? 
A Mr. Lennon. 


Q When you said, “we made arrangements," who 


said what to whom? | 


| 


+ 
| 
' 


A Mr. Lennon said, "Why don't we meet at the 
studio tomorrow. I got the Spector tapes up there. I think 
we should review what we have in the can so we can qo from | 
there to see how many more sides we have to record.” 


Q During this conversation, were any references 


made by anyone, Mr. Levy, to Adam VIII, Ltd? 


A I don't follow your question, Mr. Schurtman. 
Q Did anyone use the words Adam VIII? 


Yes. 
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Q Who used them and in what context? 
A I told John that Adam VIIT was our marketing 


company and he was familiar with it. 


He said, "I know. I've seen it on television. 


It bugs me." 


THE COURT: We will recess in just a minute when 


MR. SCHURTMAN: Yes. I am about to reach a 


you reach a stopping point. 
stopping point. 


9 Can you remember anything else that was said by 


anyone at that meeting on Netober 8th? 


A Off the top cf my head, no, Mr. Schurtman. 


Q One question. 


Did Mr. Bernard Brown -- strike that. 


MR. SCHURTMAN: I withdraw the question. 


This is a convenient stopping point. 


THE COURT: We will recess until 19:15 tomorrow. 


I have a sentencing that is supposed to be at 


9:30, but they have all this security downstairs and people 


take a little longer, so I won't get to you until about 19:15. 
| 
Your Honor, may I raise one 


MR. SCHURTMAN: 


question on the record? 


THE COURT: OKay. 


MR. SCHURTMAN: At some point we would like to 


| 

| 

| 
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play to you selections from the various records involved 
n this litigation, just the two competing albums, anda the 
seven and a half inch master tapes. 
THE COURT: Okay. 
MR. SCHURTMAN: A question had come up during sss 


trial before Judge MacMahon. 


| 
We had set up some sound equipment in the | 


courtroom, we were ready to play these records, the defend- | 
ants objected on the ground that these records should be | 
played only in a sound studio because you could not get a 
proper quality of sound in a courtroom. 

I took the position that these records would 
ultimately be listened to by consumers, by teenagers and 
possibly their parents who don't listen to records in a 
sound studio. 

Judge MacMahon at first said, yes, the records 
would be listened to by consumers, but then he ruled that 
we should make arrangements for a sound studio and ordered 
us to remove the equipment from the courtroom and said the 
jury should go to a sound studio to listen to the records. 

My question is, what would you like to do? 

MR. BERGEN: Your Honor, I think I can clear it 
up a little bit. 

Tne defendants object to the records being playett 
| 
| 
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at all, here or any place, because it doesn't make any 
difference to this case whether a person, whether you or I 
anybody else can tell the difference between these two 
records, because the important thing in this case is whether 
the tane that ‘ir. Lennon gave to Mr. Levy was the final 


version of the album as far as Nr. Lennon is concerned. 


MR. BERGEN: Mr. Lennon is concerned, because 
it is our position that the copy of the tape, the seven and 
a half IPS rougn mix, was just that, a rough mix, It was 
not the final version of the album. He had no idea that 
Mr. Levy was going to use it for a record. 

He didn't give it to him with that intent so 
it does not make any cifference. 
THE COURT: The plaintiff feels there is some- 


thing in the playing of those records and tapes that bears 


THE COURT: As far as who is concerned? | 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


on the plaintiffs' case. 

I don't knowat this point, you know, whether it | 
does or it does not, but the plaintiffs are saying this is | 
something they want to bring out. 

Maybe the defendant's don't want to bring it 
out, but I take it from what you gave me in your opening 
statement you feel that this bears in some way upon the 


credibility of the position of the defense and maybe their 
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witnesses as to whether this was or was not the final work 
and so forth. 

MR. SCHURTMAN: Yes. 

THE COURT: I would hate to preclude it without | 
playing. I would also hate very much to have to spend a 
nalf a day going uptown and -- 

MR. SCHURTMAN: May I suggest this -- 

THE COURT: I don't see whv we can't do what we | 
need to do here in the courtroom and /f there is a matter | 
which requires something in a sound studio maybe we can do 
it. But I would certainly hope not. 

MR. SCHURTMAN: I would suagest, your Honor ~~ 

MR. BERGEN: Would it be possible to use head- 
phones? 

THE COURT: Use anything that helps. 
phones is a pretty good way to do it, I imagine. 

MR. SCHURTMAN: We will play it both ways. We 
will bring the equipment in. You can listen to it the way 
the average consumer would listen. 

THF COURT: The playing of the records may not 
have any particular value, they may. I just don't know. But 
at least let's not make arrangements to go uptown and 


spend all that time. 


| 
| 
| 
j 
| 
| 
| 
| 


MR. SCHURTMAN: May I suggest that we bring the | 
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equipment in and you listen to it for what it is worth. 

THE COURT: Certainly. 

MR. PRETTYMAN: Your Honor, for the record, 
may I just make absolutely clear so we are protected, we 
think actually the playing of the records is going to help 
our case. We just want to make sure for the record we are 
objecting to the playing because of the reasons stated by 


Mr. Bergen, namely, it is the wrong issue. 


You implied that there might be something there 
| 


wh: th we didn't want vou to hear. Quite to the contrary, 


I think it is actually beneficial to our case. But we 

do object on the playina on the theory that they want it 
played for the wrong reason, namely, that the average lis- 
tener would get something from it. 

THE COURT: Why do I care what theory it is 
played on. If it is evidence, then anything can use it in 
any valid manner. 

I just want to find out. 

Let us forget the theory on which it is plaved 
because I am not worried about that now. 

What do you want? You want the two records played 
and then you want this seven and a half tape? 

MR. SCHURTMAN: Yes. And we don't have to play 


the whole thing, we will olay as much of it -- 
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THE COURT: Yes, I'm sure you don't need to 
play the whole thing. 
MR. SCHURTMAN: -- of it as you want to listen 
to and then we will stop. 


THE COURT: Mr. Prettyman, let me start with 


en 
onscreen ers 


Do you object to this playing? Let us forget 


what theory it applies to. 


Do you object to the playing? 


| 
i 


MR. PRETTYMAN: We objec. to the playing, but if; 
it is going to be played we would request, your Honor, to | 


listen to both records entirely, and that would also pre- 


| 
\ 
| 
| 


| 
| 
vent us from bringing all the equipment back into the court- 
room again when it became our case. | 
THE COURT: Would you be introducing these | 
records in as part of your case and having them played? | 
MR. PRE. YMAN: It is hard for me to answer that, 
now, your Honor, but I will put it to you this way: | 
If you were going to listen to any wart of it, 
we would definitely. come in and make sure that you heard 
all of both of the albums. 
If you were not going to listen to any part of 


it at all, and we have objected to the playing of it, then 


I think we probably would not. 
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THE COUR?: Lo you have any feeling about wheth 
this can be done in the courtroom or 4 sound studio? 

MR. PRETTYMAN: It was cur position that in vi 
of the fact that it is the total quality of the sound as 
Mr. Lennor hears it and understands it and appreciates it. 
that only by listening to it in a studio with all the 


effects, we are still not sure that someone untutored, 


with great honor, would really appreciate the difference, 
but if we are going to do it we thought it would be better 
in a so:.d studio. 


But we recognize the practical problems there, 


so, therefore, if you are going to do it we prefer that you 
do it at least with a headset, which I think it does help 
you in terms of distinguishing quality. 
COURT: Why don't you get your equipment 
down. It rea y may not advance the case much. 
Basically, wnat I will have to do is te listen 
to testimony. 


Believe me, I never listen to this music. It 


is not my music so, you know, I don't know how much IT would 


judge, but I will do my best. If you want to play it, we 


| 
| 


will try it out a little bit, but certainly let's hope we 


don't nave to get to the sound studio and let's hop> we ee 


have tc play two and a half hours or three hours of records, 
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because I really hope -- 
MR. PRETTYMAN: It is two hours. 
But can wehave it understood that if they are 


going to play a couple of songs of theirs that you will 


listen to a couple of hours while it is here so we don't 


have to bring all the equipment back? 


THE COURT: Oh, sure. 


See you at 10:15 tomorrow. 


("djourned to January 15, 1976, at 19:15 a.m.) 
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BIG SEVEN MUSIC CORPORATION 
et al., 


vs. 75 Civ. 1116 
JOHN LENNON, et al., 


January 15, 1976 
11:00 a.m. 


(Trial continued.) 
MORRIS LEVY, resumed. 

THE COURT: Let me ask you this: 

One reason that we decided to have the non- 
jury trial was so thatve could make sure that any witnesses 
who nad come from thousands of miles or whatever it was, 


the people we are talking about, could get on the stand, 


hopefuliy, promptly and all. 


This is Thursday and we are certainly starting 
late and I apologize, but you might get your thoughts 
together before the weekend, and if there is anybody that 
would be greatly helped by getting on the stand before the 
end of the day Friday, I think we should try to do that. 

The way it looks right now j}. that I will have 
my motion day on Monday, but I think the criminal case that | 
was scheduled to start Tuesday is off at least for a week, 
so I can continue Tuesday. 


But, again, I am perfectly willing to accommo- 
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date the witnesses and the lawyers as far as the order of 
proof if there is something that would help. 

So you think about that. 

In view of the fact that next week is available, 
I would not expect to sit Saturday. That is a little hard 
on everybody. 


MR. PRETTYMAN: May I make one statement, your 


THE COURT: Okay. 


Honor? | 
| 


MR. PRETTYMAN: All of my witnesses who are here 


| 
from Los Angeles went back. I have no problem with then. 1 


can bring them in again. 


Two of my witnesses are from London. I stopped 


chem just before they got on the plane. 
I have, however, one serious problem, and that 


is with Mr. Bernard Brown, who had gotten on the plane 


before I could reach him, who is here, who, unfortunately, 
has to go back over the weekend. 

He is not employed by us, he is employed by 
other people. 


He has been over twice now and his employer will 


not let him come again. 


I think in view of the importance of his testi- 


mony, as you can tell by what has happened so far, even 
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though we have him by deposition, I think it really would be; 
extremely well if your Honor could look him in the face and 
listen to his story. 

THE COURT: I have no problem with that. I 
would appreciate you -~ in other words, we have basically, 


a day and a half, a little more, between now and tomorrow 


night. | 
You work it out among yourselves and if you have 
any problems come to me, but I am perfectly happy to 


| 

have Mr. Grown get on and off at any time. | 

MR. PRETTYMAN: The only problem would be it | 
would be before the end or it might well be before the end | 
of the plaintiff's case. He would be the first witness a 
the defense. 

THE COURT: I have no objection to that. That 
was the whole voint I am trying to make. 

MR. SCHURTMAN: Mr. Prettyman, would you like 
to put Mr. Brown on right now? 
MR. PRETTYMAN: No. 


I do see he is down here -- 


THE COURT: You work together. 


| 
| 
| 
| 
| 
MR. PRETTYMAN: Perhaps tomorrow afternoon would 
be fine. 
THE COURT: But what I really meant, and I 

| 

\ 
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guess I wasn't explicit, was that for my purposes it is 
immaterial whether you put on a defense witness before 
the plaintiff rests, if the lawyers can agree to that, I 
have no problem at all. 

MR. PRETTYMAN: Fine. 

MR. SCHURTMAN: Mr. Prettyman, let me just point 
out, I do have one witness who has to leave the country 
over the weekend. I definitely intend to put him on on 


Friday. So if you want to get Mr. Brown on before the week- 


end, I suggest you think about putting him on today. | 


MR. PRETTYMAN: We will work it out between us. 
Between us we will put our two witnesses on tomorrow, that's! 
all. 

THE COURT: This is what I am talking about. 

MR. BERGEN: Your Honor, I may have two short 
witnesses, also, but we will work that out. 

THE COURT: I think what you better do this noon 
is to work out a schedule, because we won't be sitting 
Saturday. Get your heads together as to who these witnesses 
are that should be finished before the en4 of the day Friday 
and whatever you work out is perfectly On-, with me. 


MR. BERGEN: Thank you, your Honor. 
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CONTINUED DIRECT EXAMINATION 
BY MR. SCHURTMAN: 
Q Mr. Levy, when we finished up yesterday, I asked 


you if anything was said at the October 8th meeting about 


was not at that time. 


putting the agreement in writing, and I believe your anawex | 
| 
| 


Why didn't you request at the October 8th meeting 


that the agreement be reduced to written form and signed 


| 

| 

| 

by the parties? 
| 

| 


A I really don't know on the October 8th. 

We did discuss a written agreement at subsequen 
meetings, there it would prohably be reduced to writing 
later on. 

But October 8th, I didn't think of reducing it 
to writing, Mr. Schurtman. 

Q Has it been your practice in the past to make 
oral agreements of this type? 
A I have made many oral -~ 

MR. PRETTYMAN: I object, your Honor. There is 
no showing that he ever made any agreements of this type 
before. 

THE COURT: Overruled. 

Have you ever made any oral agreements? 


Yes, sir. 
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Q Can you describe the nature of these oral agree- 
ments to the Court? 

THF COURT: Let me just explain. 

The reason that I am receiving this, obviously 
these other agreements are not related as such to the case, 
but it may bear on credibility, so I will receive this 
testimony, very briefly, however, not in detail. 


A I had an agreement with St. Patrick's Cathedral 


Choir that was oral to record the St. Patrick's Cathedral 
| 


Choir with two albums. It was an oral agreement made with | 


Cardinal Spellman. We recorded the two albums with St. | 
Patricks. 


With CBS, I have made many agreements that were 


| 
! 
| 
| 
| 
| 


oral and they paid me large advances while it was oral, but 
after the package was put together it was put in writing. 
They paid me as much as a thousand dollars at a time ona 
handshake. 

I proceeded to make the package. After I 
completed the package it was put into written form with the 
titles and the lists and everything else of what the packag 
contained. 


I made an oral agreement with -- 


THE COURT: May I interrupt you. 


I would like the answer read just this far by the 
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reporter. 
Would you read it again. 


(Record read.) 


THE COURT: All right, you go ahead and finish 


your answer. 
A I've made some oral agreements with K-Tel. 
THE COURT: Who is that? 
THE WITNESS: That is actually a competitor. 
That is a large company that does the biaqgest in this 
field. I used to make their package. 
THE COURT: Remember what I told you yesterday. 
Although you are speaking to me, everybody has 
to hear you, so speak slowly, speak as loudly as you can. 
You made oral agreements with K-Tel? 
THE WITNESS: Yes. 
THE COURT: Go on and describe that. 

A They would pay me in advance as high as a hun- 
dred or $200,000. I would agree to make a package for 
them. 

After the package was put together and the 
various titles were assembled, then we would put it down 


in writing with schedules of what the package contained. 
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Q Is it your testimony that in the oral 
arrangements that you just described that money passed 
hands and performances were made before the agreements 
were put in writing? 
A I am sorry. I didn't understand that. 
THE COURT: You don't need to summarize. 
What do you mean by a package? 
THE WITNESS: with all these things, these 


record packages that are sold on television, a package 


is when we compile various masters from various companies 


to create the package. 


In other words, there might be 10, 20, 30, 


| 
Hi 
' 


40 songs. They may come from as many 45 15 different 
companies I might negotiate with, but I might be making 
the package for one individual who will sell it. 

THE COURT: I don't understand CBS. What 
would be the relationship between you and CBS? Is CBS 
selling you something or buying something or what? 

THE WITNESS: It would be buying in this case, 
your Honor. 

Columbia Special Products is the actual 
division. 

THE COURT: What would they be buying? 


THE WITNESS: They would some and say, 
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"We want a concept package on Rock and Roll. For seven, 


eight yearstefore I actually sold the packages myself, 


| 
| 
| 
| 
| 
| 
my basic living. An important part of it was making packaged 


the ones that I sell now, similar, for other people in the 
business, as farback as nine, ten years ago. 
THE COURT: And then CBS would sell them? 
THE WITNESS: What would happen if 
Mr. Shuman at CBS will come to me, "I got an idea for 
a package. I want 20 Rock and Roll songs. If you put 
it together we will pay you .a $100,000 advance against 
a royalty.” 
THE COURT: You would ultimately get a 
royalty? 
THE WITNESS: Yes, sir, my company would. 
THE COURT: And CBS would market the records? | 
THE WITNESS: No, they may turn around and either 
market under their banner of Columbia House or they might 


sell it to another house to market it on television. 


THE COURT: The idea was you would produce 


THE WITNESS: Yes, gir. 
THE COURT: And CBS or somebody else at 
CBS whom you were dealing with would mark it? 


THE WITNESS: That is correct, sir. 
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THE COURT: Is that the same thing that was 
involved with these agreements with K-Tel? 


THE WITNESS: K-Tel, I would make the package, 


they would market it. They are the biggest in the in- 


dustry. 

THE COURT: On TV marketing? 

THE WITNESS: Yes, sir. 

THE COURT: You would produce and K-Tel 
would market? Is that the idea? 

THE WITNESS: Yes, I would create for them 
che concept, get the licenses and make the deals with the 
various record companies that own the masters and create 
a furnished packac + K-Tel to market. 

THE Ct..eT: Go ahead. 

Q When you say you make deals for masters, are 
these deals oral in writing or both? 

A I have had oral and in writing in making deals 
for masters. 

Q And the deal for masters is a license? 

A An example is, say, K-Tel would like to 
have Groove-in by the Rascals. I would call up 
Atlantic and say, "I got a package. I would like to have 
Groove-in by the Rascals. It has been a hit some years 


ago." Atlantic would say, "Go ahead. What are you going 
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to giv- us?” 

And we make a deal. And some of those deals 
were never reduced to writing. 

MR. SCHURTMAN: Does your Honor wish me to 
pursue the identity of those deals? 

Q Did anyone say at the October 8th meeting that 
the deal that you say was made was subject to a written 
contract being executed? Were those words said by anyone? 

A No, sir. 

Q Or the substance of those words? 

A No, sir. 

Q Was anything said by anyone at the October 8th 
meeting about this deal being subject to a specific length 
of time? 

A No, nobody said anything about it being 


subject to any length of time. 


Q Were you in court yesterday when Mr. Bergen gave | 


his opening statement for the defendants? 
PN Yes, sir. 
Q Do you recall Mr. Bergen reading to 
Court certain testimony -- 
MR. BERGEN: Your Honor, I didn't read that 
testimony. 


MR. SCHURTMAN: Somebody read it. Perhaps 
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it was Mr. Prettyman. 
MR. GRUMBACH: It was I. 


COURT: You must give credit where credit 


MR. SCHURTMAN: I attribute the reading of the 
testimony to Mr. Grumbach. 


Q Did you hear one of the defense lawyers read 


certain testimony that you had given in your pretrail 


deposition? 

A Yes, sir. 

Q They read from page 128, and I would like to 
read that testimony to you again, Mr. Levy. Listen to 
it. You were being examined by one of the defendants' 
lawyers. 

THE COURT: This is a deposition? 
When was it given? 

MR. SCHURTMAN: On June 2, 1975. 

THE COURT: Who was questioning in this in- 
stance? 

MR. BERGEN: Mr. Prettyman, your Honor. 

Q Page 128, questions being put by Mr. Prettyman: 

"Q Was there any termination date agreed to that 
evening in regard to the Roots album? That is, was there 


a specific period outlined during which it would be sold and 
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an agreement reached that it would not be sold steer. 
a particular date? 

"A We had some discussion as to how long these 
campaigns run and I said that the usual licenses are for 
two to three years. 

"Q And it was contemplated, therefore, that the 
Roots album would be selling during perhaps a two or three- 
year period? 

"A Right, depending upon -- 

"Q And as iv that was there any agreement that 
it would actually terminate at any particular point in time 
as opposed to what would normally be expected? 

"A Two or three years. 

"Q You actually agreed that evening that -- 

We actually discussed --" 
MR. SCHURTMAN: And at that point, your 


Honor, I objected. 


THE COURT: Does anybody have a copy of this that 


I can look at? 
BERGEN: Right, here, your Honor. 
COURT: You started where? 
BERGEN: Line 13. 
COURT: How far did you read? 


SCHURTMAN: To line 7 on page 129. 
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THE COURT: I will read it again. 

MR. SCHURTMAN: I would like to continue to 
read at line 8. There was an objection by myself, "Wait 
a minute. I am going to object. You keep asking for 
legal conclusions. wether there was an agreement is a 
legal conclusion. If you want to ask him what was dis- 


cussed and then draw your own inferences, that is fine." 


Q Now, Mr. Levy, what was discussed at the meeting 


who said what to whom with respect to whether this agreement 
was to be for a specific member of years or for any specific 
period of time? 

A I context, Mr. Schurtman, it was not dis- 


cussed, the length of the agreement in that thing. 


Actually, even the discussion about th2 length of time of 


sales was really based more on operation procedures than 


it was to do with the length of time. It was explaining 


how we operate. 
MR. PRETTYMAN: I object, your Honor. 


THE COURT: No, let him finish. Don't inter- 


A (Continuing) It was explaing iow we operate 


and how we sell und how the campaigns run. It was not 


discussed it will be a one, two or three-year agreement 


at all. 
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THE COURT: I want the question and answer a 
read, please. 
page: (Question and answer read.) 
Mr. Levy, sO we are clear on this -- 
THE COURT: Are you finished with this 
deposition now, so I can give it back to Mr. Bergen? 
MR.SCHURTMAN: I am for the time being. 
BERGEN: I am sharing this with Mr. Grumbach . 


COURT: I better give it back to you. 


Q Levy, what was said to whom by whom about 
this package were talking about and that was to be 
produced? 

A Mr. Lennon wanted to do it as quickly as 
possible, to get it finished and get it ready. I, naturally, | 
wanted to get it done as quick as possible, and we proceeded 
to work on it immediately. 

Q Did you tell Mr. Lennon in words or substance 
that you wanted to get it dene as quickly as possible? 


A Yes. So did he. 


| 
| 
| 
Q Mr. Levy, at the time of the October 8th meeting | 

| 


did you know Mr. Lennon's position, if any, with Apple Records? 


A Yes. 


President of Apple Records. 


t 

| 

] 

| 

Q What was his position? | 
} 

| 

| 
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Q How do you know that? 

A I knew it as knowledges I alao believe it 
came up during the first case with Apple a few years prior. 
I knew it. It was even possible, I said, Mr. Schurtman, 
in the discussions. 

Q Now, after you left the club on October 8th what | 
happened next in connection with this particular case? 

A The next day I was in my office. 

Mr. Garlick came by 

Who is Mr. Garlick? 

He is the president of Ivy Hill. 

THE COURT: How do you spell his name? 
MR. SCHURTMAN: G-a-r-l-i-c-k. 

THE COURT: “ho is he? 


THE WITNESS: He is the president of Ivy Hill 


Lithographers. 


THE COURT: Who are they? 

THE WITNESS: They are the printers ina 
good deal of the industry making jackets. 

THE COURT: He came by and what was said? 

THE WITNESS: I told him about what took place 
the night before and it would probably be the biggest album 
we were associated with, and I told him that I was going to 


listen to the tapes that afternoon. 
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He said, "Could I come along, too?" 
I said, "I see no objection." 
And Mr. Garlick accompanied me to the studio 
to hear the tapes that afternoon. 


Q What was the name of the studio that you went 


Record Plant. 
Do you know where it is located? 
A It is on the right side, I believe, in the 
40s between 8th and 9th or 9th and 10th. 
THE COURT: It is called what? 
THE WITNESS: The Record Plant. 
THE COURT: On the west side in the 40s? 
THE WITNESS: Yes, sir. 
Q Did you meet anyone else at the Record Plant? 
A At the Record Plant was May Fang, John Lennon, 
their engineers; there were somepromotion people from 


Capitol; later on Mr. Kahl came in, Mr. Brown came in; 


what actually happened, there were more people than 


usually at arecording studio because it was John Lennon's 
birthday and some people came by to bring him a cake and 
popped some champagne, and it was an. impromptu birthday 
party for Mr. Lennon. 


THE COURT: Will you read the names again? 
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(Testimony read.) 


Now, tell us what happened at the Record 


Mr. Kahl, I think May Pang came in for a while, and we lis- 
tened to the Spector tapes. 


THE COURT: I am sorry. 


| 
Mr. Lennon took myself, Mr. Garlick, and | 
| 
| 


THE WITNESS: Took us into a studio. 
THE COURT: Took who? 
THE WITNESS: Myself, Mr. Garlick, Mr. Kahl, 
I believe May Pang was in there part of the time. I 
couldn't be sure. 


MR. GRUMBACH: May we have the time of the day | 


that this took place? 


THE COURT: What time of day? 


THE WITNESS: Approximately between 3 and 
4 o'clock, in that area. It was in the afternoon. I don't | 
believe it wasin the morning. It was in the afternoon. | 
THE COURT: He took you into where? 
THE WITNESS: The studio. 
THE COURT: And then what happened? 
THE WITNESS: They played the Spector tapes. 


Did they play all of the Spector tapes? 


I could not say. They must have played about 
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Did they limit the Spector tapes to the songs 


that were owned by the Big Seven? 


A 


Q 


No, sir. 


Which of the Spector tapes had songs owned 


by the Big Seven on them? 


A 


I believe they had, two songs recorded by 


the Big Seven were on the Spector tapes. 


Q 


A 


What were these songs? 


Angel Baby. I'm not sure of the other one, 


Mr. Schurtman. I am not sure it was You Can't Catch Me. 


It might have been. 


Q 


A 


Q 


Speak up. 


It might have been You Can't Catch Me. 


Now did they play any other Spector tape songs 


Yes. 

Do you remember how many others? 

Three, four, five more. 

How many times were these tapes played? 
Just onece. 


Did anyone say anything to anybody while the 


tapes were being played or afterwards? 


A 


I did afterwards. 
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Q Will you tell the Court who said what to whom? 
A I said that they were unbelievable and I told 


Mr. Lennon which was my favorite, even though it was not 


my song, even though it was not a Big Seven song. 


Q Could you name your favorite? 
A Yes. 
Which one was it? 
"Be My Baby.” 
THE COURT: When you said unbelievable, you mean 
unbelievably good or bad? 
THE WITNESS: Good, sir. 

Q Did anyone else say anything? 

A Phil made some complimentary remarks; Mr. Kahl 
made some complimentary remarks. I dont think I could be 
specific what they were. Mr. Garlick said tome, "It 
will probably be a great package.” 

Q Did you then leave the studio? 

A We had a drink of champagne. 

Q At the studio? 

A Yes, outside the studio, and the big birthday 
cake,and at that time I knew that John was going through the 

dinner that night, a dinner for the 
president of Atlantic Records. I said, "It is your 


birthday and if you are going out tonight we can have a 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. = 791-1020 


mmbr Levy-direct 


little party when this thing is over, about 10:30, 


ll o'clock in the evening. If you want to bring some 


people, be my guest at the club.” 
Q Which lub? 


A The Club Cavallero. And he said that was 


a wonderful thing. 


He saia, "We will probably come with about 


20, 30 people." 


I said, "Great, let's have a nice birthday 


Did that party, in fact, take place that night? 
Yes, sir. 
How many people were there at the party? 
I would say about 20, 25, 30. 
Some came and left, and then some more joined. 
I could not be specific exactly how many there were. 
Q Who paid for the expenses of the party? 
Adam VIII. 


Was any business discussed at that birthday 


No, sir. 
During the next few days did anyone in your 
company or you yourself do anything in connection with the 
production of the proposed album? 
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MR.BERGEN: Can we have what Mr. Schurtman means 


by production of the album? 

THE COURT: Let me have the last question and 
answer. 

(Record read.) 


THE COURT: I don't think there is any prob- 


A I know Mr. Kahl was working with May Pang 
about digging up the old records and getting some sheet 
music together, discussing songs. I personally did nothing | 


on Thursday. I left Thursday night forthe farm and I didn't 


do anything on Thursday. I left for my farm. 


A Well, I think I testified earlier what 


Mr. Lennon wanted, like if we discussed an old Chuck Berry 


| 

| 

| 

Q What do you mean by digging up the old records? | 
{ 

i 

| 

| 


song that was a hit in the '50s, he wanted the original 


old record so that he could refresh his memory about what 
the song was really like and have a feeling of what was 4 
hit in the ‘50s, and some of these records were 20 years 
old or 18 years old, some of these old records that had 
to be dug up. 
THE COURT: Who was to do the digging up? 
THE WITNESS: Mr. Kahl. 


When was the next time you saw Mr. Lennon? 
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Monday night of the following week. 

THE COURT: Let me get this: Would you 
remember what day of the week October 8th was? 


THE WITNESS: I think that was a Tuesday. 


I think the party was on a Wednesday. 


THE COURT: You say you leave for your farm 
Thursday? 
THE WITNESS: Afternoons. 
THE COURT: You leave Thursday afternoons? 
THE WITNESS: Yes, sir. 
THE COURT: Go ahead, Mr. Schurtman. 
Q If Ican interject one thing, Mr. Levy, is it 
a working farm? 
A Yes, sir. 
Q What kind of farm is it? 
A It is one of the largest dairy farms in 
New York State. 


Q Are you actually engaged in the operation of the 


Yes, sir absolutely. 


Is it your practice to divide up your time 


Q It has been my practice for the last six 


years, except on very rare occasions, to leave Thursday 


SOUTHERN DISTRICT COURT REPORTERS. US COURTHOUSE 
FOLEY SQUARE. NEW YORK. NY — 791-1020 


mmbr Levy-direct 
afternoon or Thursday early evening. 

THE COURT: What town is that in? 

Ghent. 

THE COURT:How far is it from New York? 

THE WITNESS: About 120 miles. 

THE COURT: What do you do? You go up 
Thursday afternoo:. and when do you come back? 

THE WITNESS: Sunday evening or Monday morning. 
That depends on my schedule. Or if I have to bring my 
son to school Monday. 


THE COURT: In this instance when did you come 


THE WITNESS: I could not be specific. 


THE COURT: It would be -- 


THE WITNESS: Either Sunday night or first thing) 


Monday morning. 

Q Mr. Levy, October 8th was a Tuesday, and 
I believe the following Monday would have been the 14th, 
October 14th? 

A Yes, sir. 

Q The calendar shows Monday was October 14th. 
Where did you see Mr. Lennonand when? 

A Club Cavallero early evening. 


Q Was anyone else present? 
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May Pang, Phil Kahl. 

Were you sitting at a table? 

We had a table. 

Can you tell the Court who said what to whom? 

THE COURT: How did that meeting come about? 

THE WITNESS: By arrangement. We said | 
we would meet again to discuss about the material and getting | 
it squared away. 


THE COURT: When was that said and who said 


i 


THE WITNESS: That was on Wednesday. John told) 


me he was going away for the weekend to be with Mick Jagger. 
Q Who is Mick Jagger? 
A He is the lead in the Rolling Stones. 
THE COURT: What did he say? What was said 
about the meeting again? 
THE WITNESS: That we were going to have 
a meeting about going over the songs that Phil was digging 
up and we would meet Monday evening to get into that and 
he would be away for the weekend. I probably suggested 
that maybe he wanted to come -- : 
MR. BERGEN: Instead of probably, can.we have 


what happened? 


THE WITNESS: I suggested he come up. 
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THE COURT: There is no occasion for tnat 
remark. He is giving his best memory, and I expect to have 
his best memory, and if his best memory is probably, he an 
say probably. 
Now, let's go back. I want to know what was 
said. Just start again? Was this occasion at the studio 


or was it at the late evening party or when was it? 


THE WITNESS: It probably was at the studio, 


your Honor, because I know I avoided talking any business 


at the party. 


THE COURT: What was said that led up to this 


i 
' 
' 
f 
| 


weekend and the future meeting? That whole subject? 


Let us have it again, please. 


THE WITNESS: I told him that we would have 


to have another meeting to finalize all these tunes that 


were bouncing around from the Monday meeting, from the 
October 8th meeting, which was Tuesday, and we said we would 
get together on Monday. I believe I suggested if he 
wanted to work over the weekend -- 

THE COURT: To the extent you possibly can, 
don't use "we." It may make a difference whether you 
suggest something or Mr. Lennon suggests it. 

THE WITNESS: I suggested it; it was at my 


suggestion. 
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THE COURT: You suggested anoth: > meeting? 
THE WITNESS: Right. 


THE COURT: Did you suggest it for what 


THE WITNESS: I said if he wanted to have it 


in the afternoon it would be fine, I would be available. 
He preferred not coming to an office and having the 
informaiity of a place where he could sit more relaxed. 


THE COURT: I am sorry. I am just not quite 


with you. You said there was another meeting needed to 


finalize the titles? 


THE WITNESS: Yes, sir. 
THE COURT: You suggested a meeting the 
following Monday? Is that correct? 
THE WITNESS: Yes. sir. 
THE COURT: At that point what else was said? 
Did you suggest a place? 
THE WITNESS: I did. 


THE COURT: Did Mr. Lennon suggest a place? 


THE WITNESS: I suggested it be in my office. 


Mr. Lennon said he never goes to any office as a rule, 


and we said we would meet at the club. I suggested then 
*he club. Mr. Lennon said, fine, he would like the 


club. As a matter of fact, we got hima membership 
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because he wanted to come in on his own. 
THE COURT: What was said about the time, whethe 
it was morning, afternoon or evening? 
THE WITNESS: Early evening. 
THE COURT: Now we areat that meeting. 
Go ahead, Mr. schurtman. 
BY MR. SCHURTMAN: 
Q Who said what to whom at that meeting? 
A Mr. Lennon when he came in was very excited 
and probably the first thing that was said was, "I got a 


title for the album." And he wen: on to tell me Mick 


Jagger, he told Mick Jagger about the album over the weekend. | 


He had suggested the title "Old Hat". He knew a German 
photographer who had an old picture of him as a kid and 
he could almost see a cover with a bunch of old hats, 
theatrical type hats, and it would make a great cover for 
the album. 


I said to him, "That is a great title, but 


there are a number of others. Naturally, if you want that, 
that is what we will do. I suggest "Roots," saying, 

"John, a lot of the material we are picking here is basically 
the roots of what happened, like a big tree. What is 
happening today in music stems from what the kids were 


doing in the ‘50s. It is a natural evolution of the 
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He says, "Well, we have got time for that. 


I am going to try and dig up this picture from this 
German photographer." 
THE COURT: Was this a picture of Mr. Lennon? 
THE WITNESS: Yes, sir. 
THE COURT: Go ahead. 
THE WITNESS: He then described some c. the 
things that happened, that this picture was taken in a 
club. The Beatles were working in a club in Germany, 
and some of the conversation at that point was how little they 


got paid. 


af 
| 
| 
| 
| 
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THE COURT: You mean some of the conversation 
at your meeting? 

THE WITNESS: Yes. It developed into some back 
ground ~-- not background, but sort of the detail about how 


hard it was when they were kids and worked so cheap in this 


| 
| 


club in Germany. 
THE COURT: All right. Go ahead. 
We started talking about additional titles. 
I believe at that point -~ 


THE COURT: You are talking about titles for 


THE WITNESS: For sonqs, yes, still trying to 
finalize titles. 

At that point there I think May Pang had a 
list of songs that was given to Mr. Cahl. 

We also discussed, John, "I'm so enthusiastic. 
I'll probably start to rehearse this week, toward the end 
of this week. I'm flying musicians in. This is going to b 
a quick proposition. We are really going to qet this done 


quickly and right.” 


Then he told me, he said, "One dam trouble with 


rehearsing in New York, you'll call a rehearsal and guys 


will get hung up or if you take a break and a guy goes out 


pre 


for a couple of drinks he might not come back for two hours 


{ 
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It is a drag rehearsing in New York, especially with guys 


I says, "John, if you like, I have a large home 


in the country. We can make everybody very comfortable. 


coming in from out of town.” | 
| 
| 


You'll sort of have a locked-in audience, because they can't) 
go anyplace. All they can do up there is talk to a cow. | 
And if you like, we can make all the arrangements and take 
all the musicians up to the farm." 

He says, "Well, how can you do it in a small --" 

I says, "It's large enough to accommodate, make 
everybody comfortable. There is a very large second livina | 
room in the back of the house. Ye have piano and everythin 
can be done, and I think in a couple of days you would 
accomplish more than you would do eight days in New York 
rehearsing." 

John liked the idea. He told May Pang to start 
working with Phil. 

I instructed Phil. I says, "Phil, get limosines 


| 


to get everybody up there. “lake sure everybody is comfort- | 
able.” | 

Mr. Lennon started telling May Pang, telling | 
what instruments were going to be needed. 


Mr. Cahl was instructed by John to make sure om | 


in conversation and instructed him, he says, “Hey, make 
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sure the piano is tuned, you know." 

This list that was furnished to Mr. Cahl, Mr. 
Lennon says, "Make sure we get five copies of each set of 
sheet music, each sheet of the lyrics and the music, the 
old record.” 


And from there we started -- Mr. Cahl followed 


through, got the limosines and everything. He was in con- 


stant tovch with May Pang the rest of the week. And Thurs- 
day night, May Pang, John Lennon and myself drove up to the 
country in my car. 

Q Would that be the night of October the 17th? 

A Yes. Monday was the 14th. Yes, the 17th. 

THE COURT: Who drove up in your car? 

THE WITNESS: May Pang and John Lennon. 

THE COURT: And yourself? 

THE WITNESS: That's correct. 

THE COURT: What about Mr. Cahl? 

THE WITNESS: No. He came up on Friday and 
stayed to make sure of last minute arrangements with limo- 
sines, equipment that had to be brought up. 

He came up on -- sometime Friday. I couldn't 
be specific, your Honor. Sometime, I believe, on Friday. 

Q Did you and Mr. Lennon discuss any business in 


the car? 
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A Mr. Lennon told me how excited he still was, 
that this was going to be a great thing and how excited he 
was about it, he hadn't felt like this, about completing 
a package, since he was a kid and that this was really fon. | 
it's the music that he loved as a kid and it was a fun, rs, 
project. | 


Q Do you remember anything else being said? 


A There was a lot of conversation in the car. 


We had two hours and 20 minutes, Mr. Schurtman, of more or 
less talking, listening to music, talking about -- we had a 
discussion about the automatic drive. 


At one point Mr. Lennon says, "What the heck are 
| 


you doing with your foot off the gas pedal," because I had it 


in cruise control and he had never seen that before. We 
discussed that ten minutes, how it works. 
It was just driving conversation. 
a) During that weekend, did Mr. Lennon, in fact, 
held rehearsals? 
A Oh, excuse me. 
I forgot one other thing that havpened on the 
Monday night. 
Q Go ahead. 
A On Monday nicht, when the list was supplied 


to Cahl, I suggested to Mr. Lennon that I aqet a copv of the 
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Spector tapes, that I would like to hear them over the 
weekend and be able to really know what was recorded. 

John told May Pang to get me a cassette so that 
I could listen to the Spector tapes over the weekend and 
subsequently before we decided on all the songs. 

I couldn't be specific whether I got them Tues- 
day or Wednesday or Thursday of that week, but they were, 
like, dropped off at my office while I was not there and 
they were sitting on my desk and they were delivered by -- 
May Pang told me they were there. 

They were brought to me. 

THE COURT: That was before the weekend trip? 

THF WITNESS: Yes, sir. And these were for 
reference for me all the songs that were recorded with Mr. 
Lennon and Mr. spector. 

Q I show you Plaintiffs’ Exhibit 25A for identifi- 
cation (handing). 

Can you identify this exhibit? 

A May I take this off, because the identi fication- 
this is the John Lennon tape of all the songs that Phil 
Spector and John Lennon recorded and it is in reference 
form. 

This is the type of thing that is sent to you 


to listen for reference when you are listening to stuff -- 
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TIE COURT: Was that what was delivered to you? 

THE WITNESS: This was, yes, sir. 

THE COURT: That is what number? 

MR. SCHURTMAN: 25A. 

MR. PRETTYMAN: We don't have that on our list. 
Is that a new exhibit? 

MR. SCHURTMAN: It is an additional exhibit. 


did not include it in the list. 


I offer it in evidence. 
THE COURT: Any objection? 
MR. BERGEN: Your Honor, may I ask Mr. Levy 
couple of questions about the tape? 
THE COURT: Sure. 


VOIR DIRE EXAMINATION 


BY MR. BERGEN: 
Q Mr. Levy, when did you receive this tape? 
A I'm not sure of the exact date, Mr. Bergen. 


I'm not sure of the exact date. 


My request for it was that Monday night. 


The Monday night, the 14th? 
That's correct. 
You didn't ask for a tape or Mr. Lennon didn't 


tape on October 9th, did he? 


I don't believe so, “Mr. Bergen, but it could be 
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possible that there may have been some discussion about 
hearing the tape some more on the 9th, too. 

Q And do you recall how long after the night of 
the 14th you received it? 

A Within a short period. 

Q How did you receive it? 


A It was delivered to my office when I was not 


———————————— 


in my office and my secretary told me that this was “‘elivere 


for me. 


Q Was it in an envelope or a box? 


A I believe it was in an envelope. 


Do you still have the envelope? 
I'm not sure. 
MR. BERGEN: I have no objection, your Honor. 


THE COURT: All right. 


a enerenncenrenatee 
eo 


Oh, one more question. 
Q Do you know whose writing this is on the front 


it says, “John Lennon, 1-17" in green ink? 


A No, I don't. 


Q That isn't your writing? 


No, that's not my writina. 


snenerereateaces ernest omen ser 
crepe rsoancoastr 


Is it your secretary's? 


No. 


THE COURT: All right. 25A is received. 
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(Plaintiffs' Exhibit number 25A was received in > 
evidence.) 
VOIR DIRE EXAMINATION 
BY MR. BERGEN: 
Q Can I just be clear that, Mr. Levy, your meer pay 
mony is that there are seven songs on that track? 
A Seven or eight. All the Spector tape is what 
I believe is on that track, Mr. Bergen. 
Have vou ever listened to the track? 
Yes, sir. | 
Do you know what the titles are that are on it? 


Approximately. 


| 
| 
| 
| 
| 
| 
| 


I know "Be My Baby," Boney Marronie,” the things 
that were recorded with Spector. 
BY MR. SCHURTMAN: 

Q Do you remember anvthing else about this 
cassette? 

A That, basically, was, I believe all the Spector | 
tapes that were recorded for me to evaluate when we discussef 
other songs that were going to go into the Album. 

That's a reference. That's how you would aet 
something to listen to just for -- 


Let us move on, again, to the weekend at the 
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Did rehearsals actually take place? 

Yes, sir. 

Did Mr. Lennon’ s musicians come up to the farm? 

Yes, sir. 

How many? 

I believe about five in total. 

Q Do you knowtheir names? 
A There was one fellow was a German. There was 
a fellow Jesse, who come from Vermont. 

I think he was the first ~ne to arrive. 

There was a Claus Voorman. There was, I believe, 
three other musicians. One came up quite late. I think 
Saturday One had missed coming up on Friday. 

But in total, the musicians came. 

Q Did you put up Mr. Lennon and the musicians in 
guest rooms? 

A Yes, sir. 

Q Where did the rehearsals take place? 


A In the large living room in the back of the 


The house has a whole guest wina with an addi- 


tional living room in that quest wing. | 


It is a very -- it is a large room. And wet se 


up all the drums there, the amplifiers, the guitars and the 
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piano was moved to that room and that's the room where all 
the rehearsals were held. 

And how long did these rehearsals last? 


Hours and hours. fF ‘iday, Saturday and part of 


Can you give the Court any estimate of how many | 
hours? 
In total? 


Yes. 


I'd say about 30 hours. They worked very hard.) 


Q What did they rehearse? 

A They rehearsed all the new material that had 
peen compiled that either Mr. Lennon suggested or May Pana 
suggested or I suggested or “‘4r. Cahl suggested. 

Basically, most of the thinas that “Mr. Cahl 
got five lead sheets and the list supplied by Mr. Lennon 
to Mr. Cahl, five lead sheets and the old records. 

Q What is a lead sheet? 

A That is the printed music with lyrics attached. | 

We also nad a problem with the lyrics, Mr. 
Scnurtman. 


. ; P | 
We nad to send out -- this 1s a farm community-- 


i 
{ 


to get a typewriter, because Mr. Lennon wanted all the lyriqs 


on a separate sheet of paper in all capitals. 
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In order -- so we had to gend ovt to get a type- 
writer and brina in somebody in to do the typing. 

I'm not sure if May Panq or ee nebody else did it 
but somebody had to type up all the lyrics in capital letter 
form with double spaces. 

Q Did you personal] participate in the rehearsals 
in any way? 

A No, not -- I played no instrument or anythinag 
to participate. 

Q Did you listen to the rehearsals? 

A I went in a few times, but not very much, 


because I believe there is nothing I can offer musically 


as far as what they were doina. 


There was a couple of riffs. 


There were a couple of riffs. That is an 


expression. 

Q What is a riff? 

A It's like a little melodic treatment that 
possibly the piano, the guitar, to get a feeling for a 
song. It's like humming, I guess. 

Q Were any recordings made of these rehearsals? 

A Just a -- John made a cassette-type recording 
just so that there -~ there was nobody writing the music. 


You see, there are two ways to prepare for a 
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recording session, Mr. Schurtman. One is to have an 
arranger come in and write everything out and the other is 
to do head arrangements, especiailv with the rhythm sections 
where you rehearse and get feelings that you want, put it | 
on a cassette so you will remember it two or three days 

later and then lay your rhythm tracks with that basic rhythm, 
because that's how they record today. , | 


Q Do I understand you to say the cassette is used 


| 
in lieu of writing the music down? | 


A A lot of the people today do that there to get 
just the feeling of the arrangement without writing the 
arrangement, to get the feeling of what the rhythm section | 
is doing, the guitars and the bass and the drums. 

Q Mr. Levy, you have sestified that the people who 
were up at the farm for these rehearsals were yourself, 

Mr. Lennon, Miss May ang, Mr. Philip Cahl and the five 
musicians. 

A No, there were a few more people. 

Q “hat is my next question. 

Was there anyone else there? 

A Mr. Cahl's wife was there. I think one of nis 
musicians had his wife there. I think one had his qirlfriend,. 
but I couldn't be sure. 


Mr. Masucci stopped by. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


oo eee Seems 
ee errs g ly Cee Senet cen set anconmeme ie Re hme esi am 


oe 


Levy - direct 
Who is Mr. Masucci? 
He is the president of Fania Records. 
What is his first name? 
Jerry. 
Is Fania Records a company? 
Yes. It's the largest Latin company in the 
States. 
Is it connected with your companies? 
No. 
What was Mr. Masucci doing up there? 
A He visits me on occasions. We are friends. We 
are friends. 
Q Had you invited him to come up? 
A Yes. 
Q Was anyone else up there? 
A Bill Chapman and his son, on their way to 
' Boston and stayed over one night. 
Q Who is Mr. Chapman? 
A He is an old neighbcr of mine when I lived in 


Jersey, in Engelwood, and he lives in Florida now, and 


his son is -- one of his children, I'm not sure if it is his 


son or daughter, is attending school in the Boston area and 
on his way up he stopped over night and left for Boston 


very early the next morning. 
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Is Mr. Chapman in the record business? 


A No, sir. He's, I believe, a director of a biq 


savings and loan in Florida. 

Q Did you arrange to feed all of these people whil 
the rehearsals were going on? 

A Yes, sir. 


Q Ana where and how did you feed them? 


room all attached. 

Q Were the meals prepared in your kitchen? 

A Yes. 

Q By whom? 

A By help. 

Q And did everyone eat at that big table, as you 
have described it? 

A Well, basically yes. But there were so many 
people that a couple of people might have eaten at another 
table. 

There is another table in that room, too. But 
basically everybody ate in the same area, but there is one 
very large table that seats about 14 people, and most of 
the people were at that table. 


(a) During the meals at this table, was anything 
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said by anyone about the nature of the rehearsals and why 
they were taking place? 

A Yes. 

Q Can you tell the Court who said what to whom? 

A There was a remark I made after listenina to a 
couple of the riffs, "This album is going to be great and 
it is going to be an unbelievable thing.” 

John expressed the same type of views. 

There was some discussion about how it was aoin 
to be marketed, that it was going to be on TV. 

A few of the muciaisn asked how come they were 
rehearsing there -- 

MR. PRETTYMAN: I know you have not been sustain 
ing objections dealing with general discussions, but I have {to 
put my objections on tne record where he is talking about 
general discussions where he is not saying who said what to 


whom. 


THE WITNESS: I did, gir. 


THE COURT: Asked about the marketing, so I 


THE COURT: I thought he said the musicians. | | 
| 
| 


THE WITNESS: Why were they rehearsing up 
is what I believe I said. 
THE COURT: Yes. 
And what did you say? 
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THE WITNESS: I didn't answer. 

Mr. Lennon said, “We are making this package 
for Morris. It is going to be a unique package, it's 
never been done before. It is an exciting project.” 

THE COURT: All right. I think we ought to 
take a recess. 

(Recess.) 

MR. PRETTYMAN: Your ‘icnor, may I make a motion 
to strike the last testimony of the witness, unless he 
identifies which musicians were asking the questions. 

The answer was so qgeneral we can't tell who 
said what to whom. 

If all the musicians said that, he can say sO, 
otherwise I move to strike. 

MR. BERGEN: I join in the objection. 

THE COURT: I won't grant that motion. 

I would just ask Mr. Levy, do you remember what 
musicians asked, or don't you? 

THE WITNESS: No, { couldn't remember. 

THE COURT: That's okay. I will deny the motion 

Go ation’. Mr. Schurtman. 

BY MR. SCHURTMAN: 
9 Mr. von’ durine the discussions about the 


merchand@isina of this TV package, was anything ssid about 
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Yes. 

There was a mention about it beina a °4.98, some 
body said -- ) 

THE COURT: Wait a minute. 

I continue to remind you if vou do remember who 
said what about price, you got t9 say so. 

THE COURT: Yes. 

MR. GRUMBACH: Your Honor, I am lost as to what: | 
meeting we are now discussing. 

THE COURT: We are talking about the Sunday or 
that weekend occasion. 

THE WITNESS: At the dinner table. 

MR. PRETTYMAN: Is this around the dinner tabie? 


j 


THE WITNESS: Dinner, lunch, at various times 


| 
| 


we sat down as a group. | 
THE COURT: Go ahead. 
A One of the musicians said, “What's this packaqe | 
going to sell for?" 
I replied, "$4.98." 
Tnere was a remark, "That's ridiculous. 
too cheap for how qood this is.” 
q Who made that remark? 


A One of the musicians. 
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I then went in to explain to the musicians 


how on TV it has to be sold cheaper because you aot to get 


the people to write a check and mail it in and it takes an 
effort on their part and it has to be a qreat price. 

Q was this said in Mr. Lennon's presence? 

A Yes, sir. 

Q Did Mr. Lennon say anything? 

A No. 

9) Wno paid for the expenses of housing and 
feeding the people that weekend? 

A I did. 

I believe I was reimbursed from one of my com- 
panies, from Adam VIII. t'm not sure they reimbursed me. 
I think I was. 

Q You say you had a piano at the farm? 

A Yes, sir. 

Q Did you also have the other instruments at the 
farm vefore the rehearsals? 

PS No. No, sir. Before the -- I'm not sure I 
understand what you mean. 

Do you mean were there always instruments there 
pefore we set the rehearsals? 

Q Yes. 


so, no. The only instrument ‘ve had at the farm 
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was a piano on a steady basis. 


Q What other instruments were used during the 


rehearsals? 


\ 

A There was a lot of amplifiers, guitars, drums. | 

I think most of the stuff was amplification thinos for qui- | 
tars and for bass and drums and things like that, drums. | 


The rhythm section instruments were brought up. 


There may be one I missed, you know, but there is basically 


the rhythm section instruments, because what they were doind' 
was rehearsing the rhythm tracks. 


Where did these instruments come from? 


A I believ May Pang made arrancements to get them 


from a rental company, some of them, and some I think, 


ments to get them up to the country. 


| 
| 

some of the musicians brought with them, and we made arranaet+ 
| 


I'm not specific on that, Mr. Schurtman. TI | 


i 
i 


couldn't under oath say specifically what happened there. Tt 
was not involved in that, actually. 
2 All right. 
When did you leave the farm that weekend? 
I believe Sunday afternoon. 


Did you leave with anyone? 
A Mr. Lennon and May Panda, I think, drove back with 


i 


me and I'm not sure if we gave a lift to somebody else. 
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It seems to me somebody else wanted a lift, 
because we didn't have the limosines there at the time and I 
may have taken somebody else back, but it's really not -- 


I couldn't swear it either way. 


| 
| 
| 
| 


‘Q Did you have any conversations in the car with 
Mr. Lennon or Miss May Pang? | 

A Yes, that the rehearsals went -- John expressed | 
that rehearsals went great, it was a great idea, it | 
probably went faster than anvthing he ever did in his life. | 
He would be in the studio probably by Monday and have it | 
finished in three, four days. | 


| 


And I said that was great. | 
By finished I don't mean the actual recording, | 
either, Mc. Schurtman, the rhythm tracks. 
And they were really doing a ripw and tear and 
get to it and get it done. 
Q Was anything said about when the album would be | 
finished? 
A As soon as possible. It was still in aeneral 
terms aS svon as possible. 
THE COURT: I don't understand what you mean 
by “rhythm track." 


THE WITNESS: If you would like, vour Honor, I 


will trv and describe that for the Court in our trade, ways 
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of how recordings hannen. 

THE COURT: Just one second. 

‘AR. PRETTYMAN: Your Honor, can we have who sai 
that it would be finished as soon as possible? 

THE COURT: All right. Who said that? 

THE WITNESS: John. John pene 

THE COURT: All right. 

What about this rhythm track? 

THE WITNESS: In recording today, your Honor, 
with -- it's changed in the last 15 years. 


Q Mr. Levy, speak up, please. 


TYE WITNESS: What they will do is ao into a 


= 


studio and now they have as the hiahest, what we cali 24 


tracks. It is a very wide tape, your Honor, and each track 


you are capable of putting on one instrument, one voice, 


| 
| 


so that in final mixing you could get any balance vou want 
cof the various instruments or use a different track to 
sweeten, in other words, put a voice on this, you a:* not 
nappy, punch it out, put the voice back and not waste 
anything of what was done prior. 

So what is usually done, the first thina that is 
put down are the rhythm tracks, which would be the basic 
rhythms, the guitars, the bass, the drums, the piano. 


The next thina that would be done would be 
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possibly voice, depending how the artist likes to work, 
or if you are bringing in saxaphones on one of the songs 
you want a saxaphone, you would put a saxanhone on one 


track. 


Not in thiscase, but if you wanted fiddles, you 


would put fiddles on a couple of tracks and then mix it 


later. 
You have complete control during the recording 


session of putting down what you want at a different 


session. 
THE COURT: You mean if you are going to have a 
group of guitars, drums and singer, the quitars and drums 


are recorded -- 


neuen nnn ne Sao AD MOR SASTaa nS 


| 
| 
| 
| 


THE WITNESS: Well, possibly. 


THE COURT: <-- and the singer does not sina, he | 


\ 
i! 
i 
i 
it 
Ht 
ti 
it 
ii 

j 


just sings later? 

THE WITNESS: That's rignt. 

THE COURT: What does he sing to? 

THE WITNESS: What happens is it may be even 
further than that. 

You may take one track ane put down dia oubnone. 
Now, the singer will go into what is called an | 


isolation box and it will be played back and simultaneously | 


as it is being played ack, what has been put down before 
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musically, he will sing to and that will be put on another 
track. 
Q Mr. Levy, you held your hands to your ears. 
what vas that supposed to mean? 


A That was that the singer would have earnhones 


on in the isolation box so, therefore, he would be able to 


sing to the music that is already recorded and put it on a 
different track on that tape so that it won't interfere 
later. 

Q You mean he is listening -- 

THE COURT: And they play it back and if they 
don't like how it sounded in the live performance, they 
manipulate it with electronics? 

THE WITNESS: Yes. They will erace him, even, 
and say, "Do it again." 

THE COURT: Do they just manipulate it electron 
ically to make it sound qod even though it was not well 
performed the first time? 

THE WITNESS: No, no, your Honor. 

If there is a mistake it can be completely 
eraced and vou can put it down on that track again. 

THE COURT: Okay. 

Q Was anything else said during that car ride 


back from the farm? 
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Just he was tired, there was a lot of work done. 
I told him he had a right to be tired, that every- 
body really put out and it was a very successful weekend 
as far as, really, doing eight or ten days of rehearsals 
in a three-day period. 
Q Mr. Levy, what was your next connection with 
the situation? 


What haprened next? 


Let's see. 


| 
| 
| 
| 
| 
| 
| 
| 
| 


Now we are back. 

I knew thatJohn was in the studio that ee 

{ 

most all that week because he was told me he was -~'ng in | 
and subsequently I found out he was in. 

That would take us to the end of October. 

I had a coupte of conversations, I believe, 
between that weekend and sometime in November. 

THE COURT: Now, let's see. 

Let's get the dates. 

The weekend was Thursday night, the 17th. 

THE WITNESS: That is the 17th, 18th, 19th and 


20th -- wouldn't it, the Sundav? 


THE COURT: So Saturday was the 20th when you 


drove back? 


THT WITNESS: Sunday, I believe was the 20th. 


SOUTHERN DISTRICT COURT REPORTERS. US COURTHOUSE 
FOLEY SQUARE. NEW YORK. NY. — 791-1026 


Levy - direct 

THE COURT: Sunday. 

Was that it, “Mr. Schurtman, Sunday the 20th? 

Yes. 

THE COURT: So Monday, the 21st -- your counsel 
was asking you what happened that week. 

A I was not involved, except maybe with a conver- 

sation. 

They were recordina. They were in the studio 


a great deal that week, Mr. Lennon and the musicians were 


recording the songs that they rehearsed up at the farm. 


THE COURT: Go ahead, Mr. Schurtman. 
Q Did anything else happen in October that you 
can tnink of? 
A No, sir. 


Q Let us move on to November 1974. 


What, if anything, can you recall about events 


connected with this matter? 


A Sometime in November, around the middle, I came 


into the club. I didn't know that John Lennon would be 


there. He was there early in the evening with, I think it 
is a part owner or an engineer from the studio with his 


wife and May Pang. 


—————— 


I joined them at the table. 


John told me that day, he says, “It's finished. 
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I'm buying him dinner. We all worked hard. I don't want to 
hear the damn thing again. I have had enough of it. I'm 
that way after I complete an album. I get to hate them 
after I complete them, because I have done nothing but 
Listen to this for a few weeks now, and it is your baby." 

At that point I suggested that I would like to 
have the tapes. 


He instructed -- I'm not sure who got up from 


Pang or the engineei, or if he is a part owner of the 
studio, too -- I think I understood that he was -- got up, 
went to a phone. John told him to get the tapes. Called 
up, told them to bring a set of tapes over to the club. 

An hour or two later the tapes were delivered 
to the club. John gave them to me and says, "It is your 


baby now." 


| 
| 
| 
| 
the table here, Mr. Schurtman, I can't swear. Either May | 
| 
| 
| 


Q Mr. Levy, I show you Plaintiffs’ Exhibit 26A and 
26B for identification. (Handing). 
Can you tei! the Court what these are? 
A These are the tapes that were delivered to me 
that night. 
Q Were they delivered in those boxes? 
A Yes, sir. 


Can you identify the handwriting on the boxes? 
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Some of the handwriting wags on there that night. 
There is additional handwriting that my people 
put on here, Mr. Schurtman. 
9 What handwriting was on the box when it was 
delivered? 
A It has handwriting here (indicating). 
THE COURT: Wait. Keep your voice un. 
A It has -- the writing that is in heavier ink, 
whicn is the same thing on the other package. 
MR. SCHURTMAN: Your Honor, shall I offer these 
in evidence and then ask him to identify the handwriting 
or do it first? 
THE COURT: That is really up to you. I haven't 
any preference at all. 
MR. SCHURTMAN : All right. 
9 Mr. Levy, on Plaintiffs' Exhibit 26A, there are 
eight numbered song titles. 


A Yes, sir. 


Somebody from the studio. 
Was that on the box when you received it? 
Yes, sir. 


And there is also other handwriting. 


Q Whose handwriting is that, if you can -- 


Was that added later? 
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Yes, sir. 

Do you know by whom? 

By our neovle. 

What was added later was the timing for each 
song, an assignment of a number, a master number of our 
catalogue, a master number for reference for our catalogue 
and some other engineering stuff here that I don't know. 


Q And is the same thing true of 26B, the second 


That's correct, sir. 


MR. SCHURTMAN: I offer 26A and 26B in evidence.| 


i 


MR. PRETTYMAN: Mav I inquire, vour 4onor? 
MR. GRUMBACH: I have no objection if vou will | 
punt ask the witness about the reverse side that has weiting 
on it. | 
“RR. SCHURTMAN: The reverse side? 
THE COURT: If you want a voir dire, you can 
ask questions. vs 
MR. PRETTYMAN: I do want a voir dire. 


THE COURT: All right. 


Mr. Prettyman, lead cff. 


VOIR DIRE EXAMINATION 


BY MR. PRETTYMAN: 


9 You said that “Our people wrote on these 


errant 
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exhibits." 
Whe are "our neonle"? 
A It would either be my A & R man. 


Q Who is he? 


A Fred Bailen. Or it could have been the engineer 


in the studio timing the selections to decide how it should 
go on the lacquer master. 
Q If it was the engineer, who was the enaineer? 
A I'm not sure, Mr. Prettyman. 
And by whom is Mr. Bailen employed? 


Roulette Reccrds. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. — 791-1020 


ee SE ST oe 


- 


mmbr 1 Levy~-direct 
VOIR DIRE EXAMINATION 
BY MR. PRETTYMAN: 
Q Do I take it from your testimony that you are 
not sure whose handwriting this is? 
A No, I could not testify whose it is. 
Q Whose handwriting is it on the back of 26-A? 
A - I have no idea. 


Q Is your handwriting on either of these exhibits? 


A I don;t believe so. 


BY MR. BERGEN: 


| 
t 
\ 
} 
ii 
( 
i 
\ 
I 
| 


| 
i 
! 


Q May I ask whether Mr. Lennon's handwriting is on: 
any of these exhibits? | 

A i don't believe so, because the boxes 
were delivered at his direction from the studio while he 
was in the restaurant. 
BY MR. GRUMBACH: 

Q You said you didn't know the persons who 
put this handwriting there? If I suggest to you it 
could have been someone either at Media Sound or Bell Sound 
utudio, would that refresh your recollection? 

A It might be completely possible that one of ~ 
them did. 

Q Do you recall whether or not both of those 


companies had some involvement with these particular tapes? 
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A I could not tell you that, but it could have 


been either one or both. I covld not answer that. 


ve santnniniastsmbinnnine-i meee nsmeeisnenncnmmanncentansmacantei meee: 
ae ea 


Q You were never aware that this tape first was 


taken to Media Sound for work and then to Bell Sound l«ter? 


A I believe it was, but I would not kn- ho put 


that writing on. 


Mk. GRUMBACd: I have no other questions. 
HE COURT: Is there any objection to these 


tapes? 26-A and 26-8? 


pata seamipemaion aati toreat vs 


ME. BERGEN: No, your Honor. 
THE COURT: Received. 
(Plaintiff: ' Exhibits 26-A and 26-B were 
received in evidence.) 
BY MR. SCHUKiMAN: 
Q Mr. Levy, you testified that the.: tapes vere 
delivered to you at the club that evening? 
A | Yes, siz. 


Q What did you do with them? 


A We were staying there for a while and Mr. Kahl 


¢ 


was going home, and for safekeeping I gave them to Mr. Kahl 


and told him to bring them in with him in the morning, 


ssc smrsonaannie samen ont seam naan inn 


————— 


to hang out in the club, Mr. Lennon wanted to hang out in the 


Cc 


| 
because after the engineer and his wife left John wanted | 
| 
( 
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Do you know whether Mr. Kahl. in fact, took them, 


I believe he did. 
And when did you see the tapes again? 


The first thing in the morning they were on 


Did punlay them? 

Immediately. 

Mr. Levy, what speed are these tapes? 
7-1/2 ips. 

What does ips mean? 

A 4% Inches per second. 

Q Is itpossible to make a commercial record 
7-1/2 inch tapes? 

A Yes, sir. 

Q You have on occasion referred to master tapes. 
Would these twc tapes, Exhibits 26-A and 26-B constitute 
master tapes? 

A Well, that ph-ase is used loosely. The 
actual master tape is never sent out of the studio. Ccvies 
of that master tape are sent, like we would send out maybe 
30 cupies around the world to our licensees. The actual 
master tape never leaves a studio, at least, I would never 


want it to leave a studio or safe place. 
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Q Has your company ever produced any commercial 
recorés from 7-1/2 inch copies of master tapes? 
A Yes, sir. 
MR. BERGEN: In what sense is he referring _ 
to this? 
THE COURT: I think he has to develop this. 


We will go one step at a time. 


Q I show yu Plaintiff's Exhibit 80 for identifi- 


cation. Can you tell the Court what this is? 
A This is a list of various masters that I got 
from various record companies in the industry. 


THE COURT: What is the number ~f the exhibit 


THE WITNESS: 80. 
THE COURT: This is a list of what? 
THE WITNESS: This is a list of machete that 
I have leased fronvarious record companies in the record 
business, where they supplied me with a 7-1/2 tape to use 
to make the recorcs. 
Q When you say you leased, what do you mean? 
A My companies, various companies, that I leased 
to make packages. I leased these masters to make other 
packages. 


Q Which of your companies? 
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A This might have been Roulette Special Products 

or Adam VIII or various combinations. 
“MR. SCHURTMAN: I offer this in evidence. 
MR. PRETTYMAN:May I inquire, ycur Honor? 
VOIR DIRE EXAMINATION 
BY MR. PRETTYMAN: 

Q This is headed 7-i/2 IPS Master Tapes submitted 
from various record companies. So I take it from that, 

Mr. Levy, that these are either sones or tapes that had been 
submitted from some other company to you or one of your 
companies? 

A That is correct, sir. 

Q Let's take No. 2, just by way of example, the 
song entitied "For Your Love." Would that be for a single 
recording of that particular song? 

A I don't followwhat you mean. 

Q In other words, this is not an album called 
“For Your Love"? This is asingle song called “For your 
Love"? 

A This is what I Seencteut before, when we would 
take twenty different songs, masters, from as many as eight, 


or ten, or fifteen different company, we would compile 


an album from these songs and make one album, getting one or | 


two or three from a company. This would be one of the songs 


SOUTHERN DISTRICT COURT REPORTERS. U.S COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. = 791-1020 


mmbr 6 Levy-direct 
in a particular alpum. 

Q “vor Your Love" would be song for a varticular 
album which your company was putting together to put out? 

A Either toput out, to lease to Columbia or 
K-Tel, or put out ourselves. 

Q And the artists who made "For Your Love" were 
Peaches and Herb? 

A That is correct. 

Q Now, CBS, what did they have to with this? 

A They owned the master of Peaches and Herb. 
CBS sent me that tape. 

Q And over here on the right it says Package 
Number and this says Crystal 500? 

A That is whom I was making the package for, 
Crystal Corporation. 


Q What is that? 


A That was one of the first companies about eight 


or nine years ago who used to sell mail order packages on 
television. 
Q Was that a company connected with your company? 
A No, I was merely a packager in those days. 
Is Crystal Corporation still in business? 
I don't believe so. 


Now, who requested the 7-1/2 tape of this 


4 
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particular song? 


A We would not request it that way. I usually did. 


most of that work. I would not request it that way. 
I would merely say if we made a deal, “Send me a master 
tape, a copy of the master tape." 

Q Who would you say that to? 

A Whoever I negotiated with at a particular 
record company. 

Q I am asking you in a particular instance. 

A At CBS I would ask of Al Shuman, if < was 
talking to him, or one of his subordinates. 

Q So you called up Mr. Shuman and said, 
a master of “For yoyr Love?" 

A No, I would not work that way. 

Q That is what I am trying to get. Yaa tell 
me in your own words. 

A I would call Mr. Shuman and say, "Al, I am making 
a package. I got a concept of rock and roll in the early 
'S0s," or "I am making a group package of all the groups 
tht were around in '56 and ‘57, I would like to use the master 
Peaches and Herb, it fits in the package. What are you 
going to give me?" 

He might say, "I want a penny and a half for 


every record sold." 
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I would say, ‘Okay, you gota deal.” 
He would send me the tape. 

Q You would not specify, hwoever, whether it was t 
be a 7-1/2 inch or a 15-inch tape or a 3-3/4 or whatever? 

~ A No, copy of a master tape. 

Q After you received whatever it was that they 1 
sent you what would you do with it? What would Crystal neve 
to do? | 

A Crystal is selling; I was creating this package | 

to sell and Crystal was the marketing company doing the 
same work that Adam VIII does now. 
Q So you would take For Your Love a put it in 
with the other songs and your companies would create the 


tape of all of the songs together and then would you send 


= 


A No. 
Q Tell me how it would go? 


A Put it all on one big reel. We would send 


| 

| 

| 

{ 

| 

| 

it to Crystal? | 
| 


it to a pressing plant, where they would cut the mothers 
and the stampers. 

THE COURT: You would get for one proposed 
records tapes of different speeds? Is that what you are 


telling ne? 
THE WITNESS: Yes. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


Levy-direct 255 

THE COURT: You might get 7-1/2 ips tape for | 
one song and then 15 ips tape for another song? 

THE WITNESS: That is correct. 

THE COURT: Would you get these from different 
sources? 

THE WITNESS: Yes, sir. 

THE COURT: And then you would work to assemble | 
these for one record with 15 or 20 songs? 

THE WITNESS: That is correct. 

THE COURT: .fter you would assemble your 
tapes of individual songs physically whatwould you do with 
those tapes to ultimately get the record pressed,the ultimate 
record? Would you have some means of “aving that tape 
played and then recorded on another tape? 

THE WITNESS: That is detrimental, your Honor, 
to record from one tape to another. Every time you do 
that, that is called degeneration. 


THE COURT: I missed something in your testi- 


What do you do when you have this batch of 
maybe 7-1/2 tape and a couple of 15 tapes and so forth? 
What is the recording process that happens after you get 


those tapes in your possession? 


THE WITNESS: If I may, I think if I show you 
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tapes that are here and that are on this list, I think I coul 
describe it better for you. 
THE COURT: Any way you want. 
MR. SCHURTMAN: Which ones do you want? 
THE WITNESS: All the tapes that are on this 
list as we received them from thecompanies. 
BY MR. SCHUR“'MAN: > 
Q Let me show you, Mr. Levy ,Plaintiffs' 
Exhibits 80-A and 80-B and 80-C for identification. 
I hand them to you. Tell the Court what they are. 
THE WITNESS: This is one side of a packace, 
eG ix Yonor, of a package that was made for somebody to sell. 


THE COURT: 80-A? Is that what you @ 2 look- 


THE WITNESS: This is 80-C, this is 80-A. 

THE COURT: What is 80-A? 

THE WITNESS: That i3 a package that was made 
for K-Tel. 

THE COURT: That is a package? 

THE WITNESS: This is a complete package. 
BY MR. SCHURTMAN: 

What is inside that box? 


A large tape. 


Do you know what the speed or chat tape is? 
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It is 7-1/2 ips. 
What does that tape represent? 
A Side A of a package made for K-Tel, probably 
about 10 songs. 
Q Did you make that package from this tape? 
A Yes, but if I could have the little ones, 


I think I could clarify it for his Honor even better. 


Q I hand you Plaintiffs' Exhibit 80-F for 
identification, 80-E, 80-D, 80-G, 80-J. Pick out anyone | 
you want and then tell the Court which number you are sipekiee| 
at. 


A I am looking at 80-I. Say I called on 


send me. 
COURT: What do you mean four tracks? 
WITNESS: Four masters. 


COURT: This was sent you by United 


| 
| 
| 
United Artists four tracks that Iasked United Artists to | 
| 
| 
| 
| 
| 
| 
| 
| 


Artists? 


WITNESS: That is correct. 

COURT: Four masters? 

WITNESS: That is correct. 

COURT : And what speed is that tape? 
WITNESS: 7-1/2 ips. 


COURT: That is one of the things you 
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got. What did you do with that when you got it? 

THE WITNESS: Say we get four here and three 
another place and two another place, a total of 20, we are 
making a vackxage of 20, we would have our engineer put these 
on a large reel, the reason being, your Honor, that while 
you are cutting the lacquer master it is difficult to stop " 

THE COURT: Just before you get to the reason, 
you say you would have your engineer put all these on 4 


master reel? 


THE WITNESS: A large reel, just a question of 


THE COURT: How would you do that? 
THE WITNESS: By just copying it. There are 


some variations. It is not locked in. 


MR. SCHURTMAN: Shall I try to question the 


witness about this? 

THE COURT: I am puzzled how you get from 
the reel that he is given by United Artists, for example, 
‘to this large reel. Is it done by recording or by some 
other device? I don't know. 

BY MR.SCHURT!AN: 
Q Mr. Levy, when you get a copy of a master 
tape which could be either 7-1/2 ips or 15 ips, or some 


other speed -- 
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A Yes? 


“Q Now, you get a copy of such a master tape from, 


say, United Artists? 
That is correct. 


Now,when you get that what do you do with 


I give it to my engineer. 
What would your engineer normally do with that 
last tape? With that copy of the master tape? 


A Well, there are two ways he can create the 


lacquer master;there are two things he could do. 


Q What is the first thing? 


A First we give a sequence of how we want the 


masters to run, in other words, program it so that he knows 
which song follows which. 

Now, in cutting a lacquer master, what 
physiclly happens is a large acetate is put on a cutting 
machine that cuts grooves into the acetate master. 


Now, he couldtake this tape in sequence and place it so 


it hits that machine and cuts the grooves in the lacquer 


master as it goes. If he wants to, he could transfer them 


all in one big reel as 7-1/2 and run them all through at one 
time, or he could keep switching these tapes; he could do 
it either way. 
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Q Hold it one minute. When you say he transfers 
the copy of the master to a big roll,now does he do that 
physically? 


A Two tape machines, but he does not have to do 


it that way.. I am not sure ~~ 


THE COURT: We are just being bogged down. 
I don't know what difference it makes, but if it makes 
a difference there ought to be a way, without spending 
another half hour, for me to understand it and Mr. Prettyman 
understands it. 

I think that Mr. Prettyman simply started asking 
you, if 7 recall, what would happen to the 7-1/2 tapes after 
you got them. 

Now, I don't need to have ar awful lot of 
technical detail, but what I do need to know, to understand, 
whether a 7-1/2 tape is good, bad or indifferent. You 
get the 7-1/2 tape from United Artists? 

THE WTNESS: That is correct. 

THE COURT: You are ultimately interested in 
getting that in shape for a stamper? 

THE WITNESS: For a lacquer master. 

THE COURT: For a lacquer master from which a 
mother is made? 


THE WITNESS: That is correct. 
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THE COURT: From which a stamper is made? 

THE WITNESS: Yes. 

THE COURT: So we got to get it on a lacquer master. 
Now, what is it that makes a lacquer master? It is a needle 
going into acetate? 

THE WITNESS: It cuts. 

THE COURT: The needle is going along and kind 


of vibrating? 


THE WITNESS: I think you say it better than 


COURT: What causes the needle to vibrate 


in the right so it makes those grooves from the lacquer 


master? 
WITNESS: Playing this 7-1/2 into a tape 
machine. 
THE COURT: I want to go back before that. 


THE WITNESS: Playing the tape into a 


machine that goes into that cutting machine. 
THE COURT:So you play a tape and the machine 


picks up the vibrations from that tape and cuts? 


THE WITNESS: Exactly as you describe it, gr. 
THE COURT: Are you telling me that you can 
play the original -- original is not the right word -- 


you can play this thing that you get from United Artists 
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into this machine and that machine will directly cut a 
lacquer master? 

THE WITNESS: Yes, sir. 

THE COURT:Now, then, you say there is another 
way that you may set it up to play into the machine that 
makes the lacquer master? What is that other way? 

THE WITNESS: The other way just would be 
the engineer's option, which would be to take the four, 


put them on one big reel. 


THE COURT: You just tape them together? 


THE WITNESS: Yes, play it continuously, 
rather than stopping the operation in the middle. 

THE COURT: Physically, would it involve taking 
the tapes that you get from these different souces and 
cutting them and putting them together physically in one 
leng tape? 


THE WITNESS: Yes, sir. Sometimes it is done that 


THE COURT:Is there another way that it is done 
to make a long tape or reel? 

THE WITNESS: Yes, you may also if you have got 
some various speeds and you could not do that, you might 
take and recopy them all] at one speed and play them all back 


through the machine. 
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THE COURT: Let us suppose you had some songs 
on a 7-1/2 tape and some on a 15 tape. Now, in theory you 
could just paste all those together and when it came to the 


15 you just rev up your machine? 


THE WITNESS: I dort know if you could really 
do that. I guess you could. | 
THE COURT: You realiy do not want to take | 
that chance? | 


THE WITNESS: I am not familiar with that part 


one lorg 21, you want each part of it to be played at the 


\ 

| 
THE COURT: In other words, ir you are going to have 

| 

| 


same speed? 


THE WITNESS: Yes, sir. 
THE COURT: How did you get such a reel 
again? Maybe you have told me. I don't understand. 
THE WITNESS: Well, you could take that 15 se 
copy it again at 7-1/2. 
THE COURT: When you say copy, physically what 
does that mean? You are playing this tape on a machine? 
THE WITNESS: At 15. 
THE COURT: And it produces amplification 


of whatever you call these vibrations and then you are 


going to put those vibrations on another tape at 7-1/2? 
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THE WITNESS: Yes. 

THE COURT: So that is re-recording? 

THE WITNESS: Yes, that is exactly what they 
supplied me if they did, their recording at 15 or -~ 

THE COURT: Just take it eacy. In other 
words, if you want to take your batch of tapes, some 7-1/2 
and some 15 and you want to put it on one long reel at one 
speed, that means just re-recording it? 

THE WITNESS: Copying it. 

THE COURT: That means you take the sound from 


one and put it on another one? 


THE WITNESS: That is copying, your Honor. 


VOIR DIRE EXAMINATION 
BY MR. PRETTYMAN: 
Q You said you could take that and convert it 
into a 7-1/2? Can you take a 7-1/2 and convert it into 
15? 
You could, but I don't know how it would be. 


THE COURT: What is it you can do and can't 


MR. PRETTYMAN: He testified in answer to your 
question that you could take a.15 ips and convert it 
into a 7-1/2 ips. My question was whether you could 


take a 7-1/2 ips and convert it into a 15. I believe his 
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answer was that you could possii.,; do it, but he didn't know 


how good it would be. 

THE WITNESS: It could be done; there is nothing 

to stop you from doing it. 

BY MR. PRETTYMAN: 
Q Is it done normally i. he industry? 
A I dort think so. It might be. 

Why? 

A Why do you want to go the other way? We 
would want to save space and you reduce it down. 
Q Suppose you wanted to put out -~ 

MR. SCHURTMAN: Your Honor, we are going way 
beyond the voir dire. 

THE COURT: Let us get organized. We started 
some time with the offer of Exhibit 80 for ident ffication 
and then, Mr. Prettyman, you conducted a voir dire and then 
everybody started questioning and we got all these other 
exhibits. 

MR. PRETTYMAN: I will go right to this 
exhibit, if I may, so that I understand it. 

BY MR. PRETTYMAN: 
Q Taking For Your Love, which you got from 
CBS, tht is their song? 


A They own the master rights. 
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Q If they had that in 15 and you wanted it in 
7-1/2 they could convert it to 7-1/2, 1£ I understand your 
testimony? 


A I never asked for it that way. 


Q You never asked? 


A As I said earlier in my testimony, I just asked 
for a tape. 

Q And so the point of this exhibit is that 
this is to show, as I understand it, that each of the 
companies under this column Record Company chose to send 
you when you asked for a tape a 7-1/2 inch tape for you to 
make the album out of? 

A That is correct. 

Q Could it have been possible that one of the 
companies on the right-hand column, such as Crystal or K-Tel 
or Dynamic House, could have requested the tape, rather than 
your companies? 

A No. 

Q It had to be your companies? And yaimerely 
asked for a tape and the record company decided to send you 
a 7-1/2? 

THE COURT: He said that about four times. 
THE WITNESS: Yes, sir. 


MR. PRETTYMAN: I do want to pin it down. 
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THE WITNESS: That is correct. 

Q And that is true of each of these companies in 
these columns? That is really the point of the exhibit, 
isn't it? 

A Yes, sir. 

MR. PRETTYMAN: No further questions. 

THE COURT: I got a second sheet. 

THE WITNESS: These are additional masters, 
your Honor. 

THE COURT: Is there any difference? 


The first sheet has a list that I guess is 1 through 21 


and the second sheet starts in and has another list 

THE WITNESS: It is the same thing, except 
I think the second sheet is one package completely put 
together. That is one package called 20 Power Hits that wa 
made for K-Tel? 

THE COURT: Wait a minute. The last column -~ 
go back to the first page, if you will -- the last column at 
the right in each case, what do you call it? The issuer 


or publisher? 


THE WITNESS: The issuer or title like Soul Train 


I used to make packages for in the middle '60s and late 


‘60s. K-Tel I made packages for. 
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THE COURT: You call it the publisher? 
THE WITNESS: The seller, the same as Adam VIII. 
THE COURT: Why don't you take that and 
mark the top of it with the word “seller.” In the 
third column, add the word “source, "record company source. 
And you look at the second page and add record company source 
THE WITNESS: This is a little different here. 
THE COURT: What is the difference? . 


THE WITNESS: On the last page it is one seller. 


difference. In other words,the fourth column on the second 


| 
| 
| 
So we have the publsiher's titles on there. There is one | 
| 
{ 


page, that is publisher. That is who we got our copyright 
licneses from, because that is one package. It went to 
one perscn. 

THE COURT: Well, you better mark that 
“Publisher Source of Copyright." Add that. 

THE WITNESS: Source of Copyright. 

THE COURT: And then Record Company Source. and 


you might as well write at the top Seller K-Tel. 


THE WITNESS: K-Tel. It says album K-Tel. 
THE COURT: It is not all that clear. 


MR. PRETTYMAN: Can I ask him who compiled the 


THE COURT: Sure. 
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BY MR. PRETTYMAN: 

Q Who compiled this list? 

A I put this package together. 

Q So you presently are familiar with it? You 


put it together? 


A No, this was supplied to me by my office. When 


| 
| 


you people say 7-1/2 could not be made, I went to my office! 
and we got all the 7-1/2 tapes that were supplied to us. 
Q You say "we". 
A The people in my office. 


Q Did they do it under your direct supervision? 


A Yes, I told them to do it. 


Q And did you check it after they did it to make 


sure it was correct? 


A I assume -- 

Q Did you check it? 

A I didn't physically. I said, "Get all the 
7-1/2 lists out of the library and make a list." 


Q Are you satisfied of your own personal knowledge | 


that this is an accurate and correct list? 
A I would say so. 
Q And that it stands for what you testified to? 


A Mr. Prettyman, I assure you I want it to be as 
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THE COURT: Any more voir dire on Exhibit 80? 
Are there any objections to Exhibit 80? 

MR. BERGEN: None, your Honor. 

THE COURT: 80 is received. 

(Plaintiffs' Exibit 80 was received in 

evidence.) 

MR .SCHURTMAN: Your Honor, we offer as exhibits 
all of the 7-1/2 tapes that are listed on Exhibit 80. 
I don't know if it is necessary to put them in physicaly, 
since there is acompliation the 7-1/2 copies 

THE COURT: If there is any challnege to the 
accuracy of this list, I want to know about it. I am 


not going to go through and check the speeds of all those, 


I can assure. But if any defendant wants to check this 


out, you can all my attention to an error. But subject 
to that, there is no reason for all this underlying 
material. You are just representing that it is 
available and has been marked for identification. It 
is available for defense counsel to use in any way they 
wish. 

MR. PRETTYMAN: The challenge will be done 
later, not now. 

THE COURT: Yes. 


MR. SCHURTMAN: We will keep them available. 
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: 


THE COURT: All the 7-1/2 tapes that are referred | 
| 
to in this Exhibit 80? 


i 
| 


oo Nw 


4 | MR .SCHURTMAN : That is correct,your Honor. 


5 THE COURT: I think we will t :e our luncheon 

6 recess. 

7 | MR. SCHURTMAN: May I ask the witness two more | 

8 | questions on this point? | 

9 THE COURT:Yes. 

10 BY MR. SCHURTMAN: 

i 

ll Q I show you Exhibit 82-D for identification, 

| 


| 
| 
12 | a copy of an album named Soul Train. Was this put out 
| 
| 
i 


by Adam VIII? 


A Yes. 


1 | THE COURT: Who put out Soul Train? 


THE WITNESS: Adam VIII. 


Q- Now, to clarify the co-relation, Mr. Levy, 
18 | would you look at Exhibit 80, item No. 19 on the first 


page? 


20 | A Yes, sir, Band of Gold. 


21 | Q The song title is Band of Gold. The artist 


if Freda Payne. Whe record company is Invictus. And 


| 
| then the package column states that it was included in 
i 
| Soul Train No. 8004? 
HI 
| 


gm SF B RB 


i A That is correct. In other words, it should have 


} 
i 
| 
| 
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been Adam VIII there. It gave reference to what package it 
was in. 

Q Is Exhibit 82-D for identification the same 
Soul Train Adam VIII No. 8004 that is referred to in 
Plaintiffs' Exhibit 80? 

A Yes. 

Q Does that mean a 7-1/2 tape of this song 
Band of Gold was used in making Plaintiffs' Exhibit 82-D? 

Yes, sir. 


And the title of the song appears on the cover 


Yes, sir. 


MR. SCHURTMAN: I offer 82-D in evidence. 


MR. BERGEN: No objection. 


THE COURT: Received. 

(Plaintiffs' Exhibit 82-D was received in 
evidence.) 

THE COURT: We will recess until 2:15. 


(Luncheon recess.) 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


AFTERJOON SESSION 


(Trial continued.) 
MORRIS LEVY, resumed. 
CONTINUED DIRECT EXAMINATION 


BY MR. SCHURTMAN: 


Q Mr. Levy, do you know a gentleman named Michael | 


Graham? 


A Yes, sir. 


Q Who is he? 


A He is an attorney with one of the firms -- 


THE COURT: Speak up. 


| 
i 
| 


A He is an attorney with one of the firms that 


represents John Lennon. 


Q Do you remember a meeting between you, Mr. 


Graham and Mr. Seider? 


A Yes, sir. 
Q When did that meetina take place? 
A Sometime in November. 
of 1974? 
Yes, sir. 
Where did that meeting take place? 
Club Cavallero. 


What time of day? 
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In the evenina, I believe. 

Can you tell the Court what was said at that 
meeting and by whom? 

A Most of the conversation was with Mr. Seider 

and myself. 

We discussed the costs, again, on the package, 
how much it would cost me -~ 


MR. PRETTYMAN: Objection, your Honor. 


THE COURT: Okay. Adain, just tell us who said 


How did this meeting come about? 
THE WITNESS: Mr. Seider and I just decided 


to meet. We had been talking on the phone and he wanted 


me to meet with Mr. Graham. 


THE COURT: I mean, if you had been talking with 


Mr. Seider on the phone and if it is relevant, you better 


bring it out. 
What were all these conversations or these con- 
versations between vou and Mr. Seider step by step? 


Who said what? 


THE WITNESS: There was a conversation I think, 


sometime in November between Mr. Seider and myself where -- 
THE COURT: On the telephone? 


THE WITNESS: Yes. 
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Where there was some discussion -- 
THE COURT: Wait a minute, now. 
Who was calling who? 
THE WITNESS: I think I called him. 
COURT: All right. 
called Seider. 
this was in, November? 
WITNESS: Yes. 
COURT: What did you say? 


WITNESS: Was he goina over to London. 


Sant renemnernarnsmn nner 


He was supposed to have been aoina. I was 


checking to see if he was going over. 


THE COURT: I mean what was said? 


THE WITNESS: That he believed that Len ‘Yoods 


was coming to America and ~-- 


| 
1 
t 
t 
| 
| 
i 
| 
i 
1 
i 
| 
ij 
if 
' 
| 


THE COURT: Len Woods? 


THE WITNESS: Len Woods. 

THE COURT: Go ahead. 

THE WITNESS: And he believed he was coming here 
and it won't be necessary for him to co over there to dis- 
cuss the European part of the deal. 

MR. PRETTYMAN: Could we have a date on that, 
your Honor? 


THE WITNESS: I couldn't -- I honestly couldn't 
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It could be late October, early November, it | 


could be in that area. I couldn't honestly aive you a date. 


THE COURT: All right. 

Go ahead with what was said. 
| 
| 
| 
if 


THE WITNESS: ‘That was it, that he was goina ov 
to London and that he expected Len Wood to come to America 
and he would discuss it with him about the European situa- 
tion. 


That's the crux of the -- 


Q Did you have another telephone conversation 


with Mr. Seider which led up to this meeting with Mr. Graham? 


A He said he was going to be in town -~ 
@) Who said? 
Mr. Seider. 
In that same telephone conversation? 
No, I think it was subsequent. 
Who called whom? 
He might have called me on that one. 
Do you recall? 
No, I couldn't be -- I think he called 
Q What did he say? 
A That he was cooing to be in town and if we had 


dinner we could -- he wanted me to meet with somebody and 
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could discuss some other thinas. 
Q Where did Mr. Seider normally live? 
A He worked out of California more than he did in 


New York. 


Q Did you discuss anything else during that tele- 


phone conversation? 
A 
COURT: He didn't snecify any particular 
topics? 
WITNESS: No, no. 
Q id you arrange to meet with him and the other 
oerson? 
A Yes. 
Q At the Club Cavallero? 
Yes. 
And you then had that meeting? 
Yes. 
Q Do you remember the date of the meeting? 
A Sometime in the middle of November. I don't 
know the specific -- the exact date. 
Q what did you and Mr. Seider and “ir. Graham 
@iscuss, and tell the Court who said what. 
A Mr. Seider said to me that in Europe it would 


be an easier deal to wrap up if I was interested in makina 
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it a joint venture. 

(a) A joint venture with whom, did he say? 

A With EMI, as FMI was thinking of going into 
the mail -- the mail order business had crown very heavily 
in England and Germany, it became very big over there. It wa: 
comparatively knew in Enaland and Germany. 

Q What did you say? 

A I was not interested in it. 

Q What did he say? 

A It might make things easier as far as the 


European situation went, it made sense. 


—————— ——————————— 


And I told him that basically in Europe If 


usually licensed other people, I nersonally was not set up 


to operate it in Europe and that most of my stuff in Europe 


was licensed to other people who did it in Furope and I made 


make sense to me. 


packages for other people in Furope and that it didn't | 
! 
| 

Q And what did he say? | 


| 
A Then ne said, "Let's go over the finances of it.) 
| 
| 


Might be good.” 


We wrote some numbers down and if the other 


vere doing the selling and it was a joint venture and 
| 


it together, so a number like 23 cents I remember 


bottom line, ane I said, ‘That's less than I would 
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make just licensing it to somebody "-- 


THE COURT: Wait a minute. I am not with vou. 


| 
| 
| 
i 
| 


Who mentioned this 23 cents and in what context? 


THE WITNESS: Well, the context, your Honor, was 
like, we wrote down, like, the price of -- 

THE COURT: Who wrote down what? 

THE WITNESS: I was, like, showing him on a piec 
of paper why it didn't make sense in Europe. 

Like, we wrote down the cost of manufacturing 
there, the copyright royalties, the cost of TV in England, 
which is very expensive because there is only one group of 
stations you can buy, and the cost of manufacturing and the 
profit margin was much smaller. 

THE COURT: Let me interrupt you for just a 


minute. 


(Pause. ) 
| 
THE COURT: While we are waitina, have you worked 


out any schedule? 

MR. SCHURTMAN: Your Honor, “Mr. Prettyman has 
indicated to me that he would like to put “r. Brown on at 
2 p.m. tomorrow. 

I have told “Mr. Prettyman that I have a witness 
wno has to leave town tomorrow. I would like to put him 


on, if possible, in the morning. 


SOUTHERN DISTRICT COURT REPORTERS Us COl RIHOLS: 
FOLEY SQUARE NEW YORK NY ~- 791.4070 


2890 
gte 8 Levy - direct 


MR. PRETTYMAN: I didn't mean 2 p.m., I meant 
after lunch, whenever you want to come back from lunch. 

THE COURT: I am going to ask you to consider 
something, also. 

I iave found, varticularly in non-jury cases, 
that one way to expedite the case is to do the following: 

Get the direct examination of the main witnesses 
for both sides on, forget cross, at least temporarily. 

What will very often happen is, a witness for 
plaintiff gets on the stand, he gives his version of the 
facts, the defense has its idea about the facts and they go 
through a lengthy cross examination trying to get the 
plaintiffs' witness to admit the defense version. 

There are other purposes sought, but a lot of 
times that aqoes on. They are very seat to get the defense 
version out so they aska lot of questions on cross. 

Sometimes it isn't very successful. A lot of 
times there is a lot of time wasted on cross examination. 

The way to put on the defense case, obviously, 


is through the defense witnesses. And so what I have been 


_able to persuade people to do occasionallv, and it seems to | 


me it has worked to some good advantage, is let's have 
the main witness or witnesses for the plaintiffs' side, for- 


get cross temporarily, get the main witness or witnesses for 
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| 
the defense side on, hear the two versions. | 
| 


Then a lot of times after that the defense isn't 


very interested in cross examining the plaintiff, they have 


| 

| 

| 

| 

getten their version on through their own witnesses, which ib 


the wav they ought to get it on. | 

We have had a lenocthy examination of Mr. Levy, | 
all of which has been very necessary. But I am qoing to | 
ask the defense to hold off on the cross examination of 
Levy temporarily and just put on their case. 

Who is the main witness to these events? Get 
him on and let us hear your version. You may wake up a 
day or two from now and wind un not nearly cross examinina 
Mr. Levy that much. 

There is no jury here. I can come hack and 
hear the cross examination of Mr. Levy at a later point. 
I am very flexible, but I am also interested in using the 
time to the best advantace. 

So you think about that and I am qoina to urae 
you to do that. 

Okay. 

Q You said that vou were writina dovn fiaures at 

that meeting. 


Yes. 


Do you remember anythina else that was said at 
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that meeting? 

A I basically rejected the joint venture and I 
said I was not interested in it at all and there was no way 
nat I wanted to do the joint venture. 

There was no more discussion between me and 


Mr. Seider about aoina to England, if “r. Yood was coming. 


was due and he said he was not comina. 


I'm not -- I discussed with Mr. Seider when we 


| 
| 
I think by tnat time he hadn't arrived and he | 
| 
| 
| 


would be getting a written contract. I think I mentioned i 
at that meeting. 

Mr. Seider replied that I should be patient, 
it meant some extra money to John by the delay as there was 
no very important things happening in the overall Beatles 
situation which would give John -- would mean more money to 


John. 


I questioned him about what was happening. He 
says he was not at libertv at that point to discuss it, but | 
to bear with hir, that there was something hannenino that 
would be very beneficial for John and this contract would 
be -- he would be better off if he waited a little while 
lonaer with this aqreement. 


Q Did that conversation about a written agreement | 


take place at that meeting? 
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I believe so, yes. 
9 Was anything said »y anyone at the meeting 
about call the deal off? 
A No, sir. 


Q How did you ‘leave thinas at the end of the 


meeting? 


A That we were still moving ahead. 

Who said that? 

A I did and he did. That, vou know, thinas are 
progressing nicely. 

He was happy that the recording sessions went 
so well and so fast and we said we would finalize it, you 
know -- we would get the written thing as soon as it was 
to John's benefit. 


I couldn't find out at that point what was aoing 


Q Did Mr. Graham say anything in the course of the! 


meetina? 
He askedme some questions about costs and things) 
like that there. | 
He was interested in everything that was takina 
place. But it was in general. It was, like, it was done 
and he was asking some questions for his general knowledae. 


Do you remember anvthina else about that meetinaP 
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That's about it, basically. 
Do you know a man named Frankie Crocker? 
Yes. 


9 Who is he? 


A He is one of the leading disc jockeys in New Yor 


City and program direct for a station ix New York. 

Q Do you recall a conversation that included you 
and Mr. Cocker and Mr. Lennon? 

A Yes. 

Q When did that conversation take place? 

A My best belief is that that is the same night 
that Mr. Lennon came in with -- the night I got the tape an 
came in with the engineer for the owner of the studio and 
nis wife and that he stayed very late that niqht. 

I believe it was that night quite late, Mr. 
Scnurtman. 

I'm really not prepared to swear, but my best 
knowledge and belief is it was that night. 

9 Where did that take place? 


A At Cavallero. 


Q Can you tell the Court who said what in this 
conversation and how it came about? 
A Yes. 


That particular night we were all drinking 
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lot of whiskey as we got into the evening. We stayed there 
until about 4 o'clock inthe morning and we closed the 

club. 


Mr. Croker come by at about 11 o'clock, I 


guess. I really, you know, can't'pin that down on timing. 
When he saw me with Lennon, he came riqht over 
to the table. I introduced John Lennon to Frankie Crocker. 


Crocker was quite enthused about meeting Mr. 


Lennon. Mr. Lennon was very enthused about meeting Crocker. 


Both said very nice things to each other, vuch as -- John 
said, *y listen to your station all the time. It is one of | 
my favorite stations in New York.” 

They discussed music, they discussed old records 


records. The conversation was basically about music and 


t 3 that nappened to people on tours and just music in 
general, the music industry. 

They got along very well. 

At one voint John told -- we started tc talk 
abcut my album tnat was comina -- 

THE COURT: Okay now. 

Again, who said what? 

A I probadly brought out that John had just 
;-isehed recording an album for me 


MR. PREfTYMAY: I am sorry to interrupt, your 
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Honor, but I do have to oject and I have a continuing 
objection to the use of the word “probablv" in here. 

I know you have overruled this before, but I 
have to protect my record, sir. 

THE COURT: What record is there to protect on 
that point? 
what probably happened as opposed to his best recollection 


as to what actually happened, I think it makes an awful 


MR. PRETTYMAN: Because if a witness talks os 
| 


lot of difference. 

MR. BERGEN: I join in the objection for the 
same reason, your Honor. 

THE COURT: Okay, that is overruled and you 
don't need to repeat it. 

Okay, go ahead. 

THE WITNESS: What was the last thing I was 


saying? 


Can you teii me? 


(Record read.) 


A Frankie and John Lennon got into a discussion 
about the album. We told Frankie what it was about 
THE COURT: Now wait a minute. 


A told Frankie what some of the selections were. 


Mr. Lennon told him howmuch fun he had makina it and it was | 
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a kick and it was coming out on my lable. 


Frankie offered to play the album in its 


entirety on his radio station and would John come up and 
give him an interview and he would be the first one in the 


country to play the album. 


John said he'd love to do it, gave Frankie his 


telepnone number to contact him. Frankie gave him his tele-, 


4 
} 
H 


phone number to contact him. 


aE Seems 
————= eapenessnsoncrsansensctsasasseeereeT sea aeamaaaaaatal 


Mr. Lennon told Mr. Crocker that if he wanted to} 
near -- and this is his exact words -- "If you want to hear 
the album, Morris' album, go up to his office, he'li be 
glad to play it for you," which Frankie did the following 
day. 


He came to mv office and I played the album for 


| 
| 
| 
| 
' 
i 
| 
| 
| 


Mr. Crocker. 
| 

we then stayed there until about 4 in the morn- | 
| 


ing and we discussed everything from the Arab-Israel situa- | 
{ 
| 


tion to the concert tour. 

THE COURT: Who? 

THE WITN<3SS: Mev Pang was there, too, sir, the. 
four of us. I'm sorry. | 
And we stayed there until about 4 in the morning 


discussing everything from the Arab-Israeli situation to 


concert tours to fun thinas that happened in the career of 


SOUTHERN OFSTRICT COL RIT REPORTERS US COULRTHOIS! 
FOLEY SQUARE NEW YORK. NY — 791-1020 


288 
gte 16 Levy - direct 


Frankie and John liking R & B music and Frankie liking the 
Beatles, their music. It was just a very pleasant and -- 

Q How did Mr.Lennon refer to the album? 

A Morris' album. 

Q He told “Mr. Crocker. 

A Excuse me, there was one other funny thing that | 


happened that night that I think has a bearina. 


In the normal business, your Honor, we solicit | 


disc jockeys to play our records as a record company. 
In Adam VIII's operation, we don't send them 
to disc jockeys to plav. 


So I said to Frankie, "If you are going to play 


the whole thing, I'm probably going to charge you $4.89 

and it is a cute thing that jockeys want this outfit. I 
think we will do a switch. Instead of romancing disc jockey 
to have them play their records, I will charqe you $4.98." 


9 Did you tell him that in John Lennon's presence? 


A Yes. I said it was a complete switch from most 


record companies because you are usually chasing after 
jockeys saving, "Please play my record, please play my 
record." 


Q You said Mr. Crocker came to your office to hear | 


the album? 


A The tape is ‘vhat I meant. 
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We called it an album that night. We didn't 
break it down and say it is a tape. We were talking it was 
the album. 
It was just words. 
He came to hear the tape, which is the album. 
Q Did there come a time, Mr. Levv, when vou and 
‘Mr. Sneider had a further conversation abovt EMI's con- 
sent in relation to either foreign rights or retail ful- 
fillment Ganters, or both? 
A At one point there, I really can't -- this is 
also sometime in November, Mr. Schurtman. 
Mr.Seider told me that as far as the U.S. was 
concerned, he was sad that we could go ahead and no per- 


mission was needed from anybody, and he said we could qo 


ahead. 


At that point there, I tcld he discussed it, 
had he discussed it with Capital records. 


He says he didn't and it was not necessary 110. 


And I told him, I savs, “Harold, let me exolain. 


something to you. 

Just out of good taste Capitol should kno, 
because if I was a record company and I had an imnvortant 
artist and a record was coming out on another label, I think 


I wouldn't want to find it out throudh the street rather 
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than have you discuss it with me prior to its coming out. 
I think it is just in good taste you talk to him about it, 
even though you are telling me to go ahead, and let them 
know in front." 

MR. BERGEN: Your Honor, may we have when this 
was ana whether this was in person or on the telephone, 
your Honor, please? 

MR. SCHURTMAN: I will ask him. 

THE COURT: He has said at one point in November. 

MR. BERGEN: Can we have a little bit further 
clarification as to when? 

THE COURT: TI tel* you, I think it is fine for 
you to ask questicns, but vou do have your own -- I am goin 
to defer cross. 

Try to date these as best you can. 

THE WITNESS: 1% couldn't, your Honor, that's 


why I said sometime in November. 


THE COURT: I think you said so. 


Was this on the televhone or in person? 


THE WITNESS: I ‘ve it was on the telephone.) 


It was on the telephone. 
9 Was anvthina said in that conversation about 
the foreign rignts? 


x He still had to get clearance on the foreign 
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rights. 

Q Was anything said about retail fulfillment 
centers? 

A It was okay to qo ahead. 

Q On the retail fulfillment centers? 

A Yes. 

Q Did there ever come a time when vou discussed 
foreian riqhts again? 

A The next time I saw Harold Seider, I believe, 
was in Decerber down in Florida. 

John Lennon, his son, my son and myself, we 


were in Disney World. ‘Ve had spent the first day there, 


the four of us, going around Disney World. 


John got a call from Harold and Harold had to see 


} 
him very quickly. 


| 


| 


Harold flew down and met us in Disney World. 

The following day John didn't leave his room 
all day, stayed with Harold aoina over some papers, and I 
took May Pang and the two children around Disney World. 

At that point there Harold explained to me 
what he meant in November and what was hanpenina, because 
I asked him about the contract. 

He says, “It's very close now. The papers I 


brought down --" 
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THE COURT: Wait a minute. 

This was at Disney World, riqht? 

THE WITNESS: Yes, Sir. 

THE COURT: And was this after the day that “Mr. 
Lennon are Mr. Seider had conferred together? 

You described such a -- 

THE WITNESS: Yes, Yes. This was probably -- 

TIF COURT: So it was after that day of confer- 
ring together? 

THE WITNESS: Right. 

Then they had three more days of conferring 
together. 


THE COURT: At what point did Mr. Seider and you 


THE WITNESS: After that day we -- 

THE COURT: After that day? 

THE WITNESS: We had dinner -- we all had dinner 
together and we were qoing to return to Palm Beach, and 
Harold told me what he had in mind what he discussed with 
me in November. 

THE COURT: Wait a minute. 


This was at a dinner the night after the first 


THE WITNESS: ‘io, no. TI think I'm not telling it 
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properly to your Honor. 

THE COURT: You turn around so you can face 
everybody. 

THE WITNESS: I don't think I told you properly, 
your Honor. | 

THE COURT: Let's go back. 

THE WITNESS: It wasn't at the dinner in that 
sense, it was ~~ we had dinner that night and there was a 
moment there or so when Harold and I were alone. I asked 
him about it, and he said -- 

THE COURT: What did you ask him? 


THE WITNESS: What was happening. 


| 
‘ 
\ 
\ 
| 
\ 
i] 
| 


THE COURT: About what? | 

| 

THE WITNESS: Avout everything, the contract sae 

| 

avout my contract, tne foreign rights and, you know, what was 
nappening in flying down like that. 

And ne said, “This is what T meant in November. | 
The papers I brought down with me are very important. It's | 
tne break up of the Beatles. 

This is what I meant wnen I teld you November 
would take a little while for the written aareement. Tnese 
papers ave to pe signed by the end of the vear. 

THE COURT: Okav. 


THE WITNESS: I accented tat. 
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THE COURT: What did you say? 

THF WITIESS: I said, “Great. Then we're 
coming to a point.’ 

We left the following morning. 

THi COURT: Wait. You said, "Great"? 

THE WITNESS: Great, you know, it's all wrapped 
up and now we can really -- you can give me, you know, my 
written agreement and everything is working out the way you | 
want it and I know John is going to be happy with what's 
going down, too. 


THE COURT: Was that the end of that conversa-~ 


THE WITNESS: Basically, yes, yes. 
THE COURT: Okay, go ahead, Mr. Schurtman. 
A The following morning or early afternoon -- no, 


I think the kids wanted to qo through the park again for a 


| 
| 
| 
| 
| 
| 
| 
| 


few rides and I think we left, like, about 11, 12 o'’clock. 
THE COURT: Left Disney World? 
THE WITNESS: Disney World for Palm Beach. 
We drove to Palm Beach. 
Who is “we"? 
Harold Seider, May Pang, the two boys, “Fr. 
Lennon and myself. 


Wnen ve aot back to Palm Beach, “tr. Seider 
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Mr. Lennon went up to the apartment I had gotten for Mr. 
Lennon and, basically, we didn't see John Lennon for about 
two days, except possibly he came down for a bite of lunch 
or in the evening. 

He stayed in the apartment with Harold for a 
day or two, and also informed me -- we were talking about 
possibly staying a few days later. 

He said he had to leave on the 29th -- could be | 
the latest he could leave, because he had to be in New York, 
tnese agreements had to he sianed before the end of the year: 

THE COURT: Who said that? | 

THE WITNESS: Mr. Seider explained that, that 


they had to leave because the agreements had to be siqned - 


Seider may have left evena day earlier than John. 


‘ 
| 
bea 
| 
\ 
| 
| 
i 
| 


THE COURT: When is this, this trio to Nisney- 
This is December? 
THE WITNESS: I believe, your Honor -- 
a 
exactly sure of these dates. 
I think John Lennon arrived in Florida around the 
the 22nd of December. 
THE COURT: Did Mr. Lennon go directly to Nisnev 
World with his son? 


THE WITNESS: No, no. 


I think we stayed in Palm Beach 
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THRE COURT: I tell you, give me the whole 


story, would you? 


December -- 


g 


Florida? 


A 


2 


> 


A 


becember he 


Q 


A 


THE WITNESS: Right, sir. 


I arrived in Florida the very early part of 


Mr. Levy, excuse me for interruptina. 
Let us back up one moment. 


Did you invite Mr. Lennon to come down to 


Yes. 
This was for the Christmas holidays? 
As my quest, ves -- as the company's guest. 


Let us get back to the moment when you invited 


How did that happen? 

9h, one of the meetings in late November, early 
was tellina me his son was coming over. 

Over from where? 

From Enqland. 


And I told him that I had custody of my son 


over the Christmas holidays and I was taking him down to 


Palm Beach and whenever I take him to Florida he makes me 


take ir. to 


Disney World. 


And John told me his son had seen Disneyland, 
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but he hadn't seen Disney World. 


I says, “If you want to come down, 1'11 get you 


a nice place -- I can aet you a place and we can take both 
kids." 

And he liked the idea and he says, “Can vou do 
it for me?" 

And I said, "Fine." 

And I rented an apartment for him and his son in 
the same place I was staying. 

Q When you say you rented an apartment, who paid 
for it? 
A Adam VIII -- Lou Garlick got me the apartment, 

but Adam VIII paid for it. 

THE COURT: Wait a minute. 

You say you got Mr. Lennon and his son an apart 
ment in the same place you were staying? 

THE WITNESS: Yes. 

THE COURT: That was where, in Palm Beach? 

THE WITNTSS: Sun and Surf in Palm Beach. 

THE COURT: All right. 

When did “r. Lennon go down? 

THE WITNESS: I think he arrived on the 22nd, 
your HOnor. 


THE COURT: Of December? 
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THE WITNESS: Yes, sir. 
THE COURT: When did you go down? 
THE WITNESS: Oh, I left early December. I 
went down there a week or -- I had been there a week or so 


earlier, maybe even earlier. 


I don't swear on that, your Honor, what date, 


but I was there already. 
THE COURT: About when was the triv over to 
Disney World? 


THE WITNESS: ‘I hsve to run that down through 


Let's see. 

He arrived around the 22nd. 

Can you check if Sunday night is the 22nd, 
please, from my calendar, because I think it was a Sunday 
night. 

December 22 is Sunday. 


Okay. 
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THE COURT: Yeu went to Disney World when? 


THE WITNESS: He arrived 22. We went after. 


I think we went on the 26th, your Honor. I could verify 


it. I think we left on the morning of the 26th to go to 
Disneyland. I could not swear to it. I think it was the 
26th, your Honor. 

THE COURT: Were you with Mr. Lennon from the 
22nd to the 26th? 

THE WITNESS: Yes. We stayed in the same 
building. Mr. Garlick had a cabana at. the pool. 

THE COURT: Did you eat meals together? 

THE WITNESS: Dinner; breakfast, never. 

THE COURT: Did you talk about this matter 
involved here? 


THE WITNESS:Not very much on the trip, your 


Honor, no. 


THE COURT: Did you talk at ail to your memory? 
THE WITNESS: We talked a little bit about 
doing the commercial. John said he really wanted to get 
involved in that and there were some difficulties. 
He said that he would like to do the commercial. 
BY MR. SCHURTMAN: 


Q You mean the television commercial? 


A Yes, we talked about that, but there was no 
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heavy discussions at most any point daily between Mr. Lennon 
and myself. 

Q During the conversations you had with Mr. 
Seider and/or with Mr. Lennon during this period you have 
just described in Florida, did you or Mr. Seider or Mr. 
Lennon say anything about calling this deal off? 

A No. As a matter of fact, Mr. Seider said we 
were at home plate as far as the written agreement, because 
when this is over it simplifies John's entire life; this is 


probably the best thing that has ever happened to John. 


THE COURT: Now, you got at a point where you 


said that back at Palm Beach there were extensive discussions 
between Mr. Seider and Mr. Lennon, and then Seider said that 
they had to go back to New York at the end of the year, 


something like that. 


THE WITNESS: Yes. 

THE COURT: And then we broke off. Now, take 
it up again from there. 

THE WITNESS: The weather was very beautiful 
and John prior to Mr. Seider's arriving said he might stay 


a fev extra days. I talked to the people in the building 


about possibly holding the apartment for a few extra 


days. After the discussions with Seider I think it was 


Harold who came to me and said either they discuss that 
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John was to be back, he must be in New York before the end 
of the year to sign the matters we had been reviewing the 
last few days. 
THE COURT: Will you read that? 
(Answer read.) 
That you had been reviewing? 
A No, not I, the dissolution of the Beatles. 
Q Had you seen those discussions? 


A No, not at all. These discussions were up in 


the room. Nobody was ever there. The fact, the last couple 


of days I had my meals with my boy and the.Garlicks, and 


Harold and Mr. Lennon stayed together all day long reviewing. 


these papers. 

Q Do you remefber anything else being said about 
this matter that we have in court now? 

A I don't believe so. 

Q Let's back up a minute, Mr. ee Did there 
come a time when Big Geven assigned its rights in this 
deal to Adam VIII? 

A Yes. 

Q I show you Plaintiffs' Exhibit 28 for identifi- 
cation. Can you identify it for the Court? 

A Yes, this is the assignment from Big Seven to 


Adam VIII. 
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What is the date? 

December 11th. 

Did you sign that assignment? 

Yes, sir. 

On whose behalf? 

Adam VIII. 

Who signed on behalf of Big Seven? 

Pnilip Kahl. 

MR.SCHURTMAN: I offer it in evidence. 
BY MR. GRUMBACH: 

Q Mr. Levy, I notice this document has been 
re-staplei. Do you see the holes where it was first 
stapled? 

A Yes 

Q It has been stapled again? 

A Yes. 


Q Do you recall having that document in front 


of you at the first trial before Judge Mac Mahon? 


A Yes. 

Q Do you recall that on that date you testified 
that it had only been stapled once? 

A I believe so. 

Q Do you recall on that date I asked you some 


questions about the second page of this document? 
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Yes. 
Now, let's turn to the second page. 
Did you tell me at the prior trial that the 
second page of this document was unchanged from the way that 


it had been originally prepared? 


t 


A I believe so, yes. This is only the Scheule A, 


Q I know what it is. That is not the point of 
my question. 

Now, was Schedule A, in fact, attached to the 
front page of this document on the date that you executed it? 
A I don't know. It may have been. It may not 

have been. I could not swear to that. 


Q Read, if you will 


| 
| 


MR. SCHURTMAN: Excuse me, your Honor. May 
I interrupt on just one minor point. 

Mr. Grumbach, you raise a question as to the 
additional staple marks since the first trial before Judge 
Mac Mahon. I can explain those if I may. Judge Griesa 
asked us to make additional copies, and I understand that 
my associate, Mr. Diamond, pulled out the staple and 
Xeroxed additional copies. I will be glad to put 
Mr. Diamond on the stand for that purpose. 

MR. GRUMBACH: I think my point was quite 


I just want to make it clear when this witness 
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first identified this document it had been stapled only one 


time and was intact, and the witness testified that the 
second page was as it had been originally. 
BY MR. GRUMBACH: 

Q I suggest, Mr. Levy, that the second page has 
some markings at the bottom? Is that correct? 

A Yes. 

Q Bottom right-hand corner? 

A Yes. 

Q And those markings were placed on the exhibit at. 
the time of the deposition in this case on June Sth, were” 't 
they? 

Yes, sir. 
That was your deposition, was it not? 

A Yes. 

Q Is it not this piece of paper that was attached 
for the first time when this document was introduced before 
Judge Mac Mahon, is not Schedule A a photocopy? 

A Of what? 

Q Is not this a Xeroxed paper? 

A I believe it is. 

Q Doesn't the Xerox also include the reporter's 
identification of the document as an exhibit? 


A I believe it does. 
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Q Now, Mr. Levy, this document with the reporter's) 


| 
notations, this being a Xerox, how was this specific piece of | 


paper attached on December 11, 1974, to the front page? | 


A I don't follow you. 

MR. GRUMBACH: Maybe the reporter could read 
the questicn. 

THE COURT: Well, it could not have been done 
that way. That is not a very helpful question. 

MR. GRUMBACH: Your Honor, this is rather 
significant. 

THE COURT: I am not arguing that it is not 
significant. I just want you to ask a proper question. 
You are asking about something that is impossible. It is 
just ‘oh argument. 

Ask a question or make the argument. 

MR. GRUMBACH: I object to the admissibility 
of this document and I suggest that this document was 
never put together in the form in which it is being sought 
to be introduced and there was no schedule on December 11th, 
1974. 

THE COURT: What is the answer to that? 

: MR .GRUMBACH : Let me point out that this 

document was first given us attached to a bill of particulars 


and at that point we only got the first cover page. We then 
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asked where the second page was and we were supplied with 
a copy. We have never seen the original. 
THE COURT: Mr. Schurtman, what about that? 
MR. SCHURTMAN: I am at a loss. What 


I can't find at the moment is the original deposition 


exhibit. Mr. Grumbach is correct that the second page, which | 


has the deposition reporter's stamp on it, is a Xerox of | 
a copy that had the stamp on it. 

Now,obviously, there must have been some document 
which had the original stamp on it, but I can't find it. 

THE COURT: May I see that? 

MR.GRUMBACH : The significant thing, your 
Honor, is when this document was introcuced before Judge 
Mac Mahon it had only been stapled one time. 

MR. SCHURTMAN: That I have explained. 

MR. GRUMBACH: It could not have had anything 
else attached because it had only one staple hole. 

THE COURT: Were you at the deposition of 
June 5th, 1975? 

MR. GRUMBACH: Yes, your Honor. 

THE COURT: Now, there must have been a reporter 
who had some sheet of paper on which he put a stamp and he 
wrote the number 1 and he wrote 6/5/75, and he didn't write 


it in Xerox. 
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MR. GRUMBACH: That is correct. 


THE COURT: Where is the thing the reporter 


stamped and wrote on. You saw him do it. 


MR. GRUMBACH: Yes, sir. 
COURT: What did he do it on? 

MR. GRUMBACH: On that type of sheet which 
was at that time a Xerox itself and it was never attached to 
the front page. 

THE COURT: Was it at that time separate? 

MR. GRUMBACH: It was separate and we had 
previously been given the front page with no attachment in 
response to a bill of particulars. And weraised the question 
then where was Schedule A? And as a subsequent date to 
June Sth what purported to be Schedule A as a Xerox without 
the reporter's mark was produced separately. And 
the significant point is that at thedate of this trial before 
Judge Mac Mahon for the first time we got this. 

THE COURT: I will sustain the objection. 

MR. SCHURTMAN: Your Honor, may I offer the 
first page of the exhibit as to which there is no dispute? 
The assignment? 

THE COURT: What about that? 

MR .GRUMBACH : It is half a contract. 


THE COURT: That is a matter of argument. 
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I tell you, I think you better go back and lay a foundation. 
You have the lawyers making statements as to the procedures 
and all. But I think you better go over it again with 

Mr. Levy in view of all that has been said. If you want 

to take this Exhibit 28 apart I don't think amy harm will 

be done by doing that, because these sheets are of a 
slightly different nature as to their form. You can take 
Exhibit 28 for identification apart, and if you want to lay a 
foundation, do so. Let's mark the second page Exhibit 28-A. 

MR. PRETTYMAN: May * suggest to you, sir, 
that the exhibit makes no sense without the second page. 

THE COURT: I think we have to get the 
testimony of the witness. 

Let's mark the second page as 28-A and then 
you try to lay a foundation for one or both or whatever you 
want to do, Mr. Schurtman. 

(Plaintiffs' Exhibit 28-A was marked for 

identification.) 

THE COURT: Exhibit 28 will be the first page; 
Exhibit 28-A will be the second page, both for identifi- 
cation. 


BY MR. SCHURTMAN: 


Q Mr. Levy, I direct your attention to Plaintiffs’ 


Exhibit 28 for identification. 
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First of all, is this any sort of a standard 
that your companies use? 


A Yes, sir. 


Q For what purpose do you use that form? 


A We only use it, really, to satisfy our 


accountants, because I am the head of both companies. 


It is used because our accountants advise us when deals 


a cnen 


are between us there must be a paper for the Internal 
Revenue Service. That is why we make sure it is done with 
every package that is put out by Adam VIII, strictly for 
Internal Revenue Service an advice for accountants. I see 
no need for that, except for that. 

Q When the Big Seven Music Corporation licenses 
a master to Adam VIII Limited, do you normally use this 


type of a form? 


A Basically Big Seven leased masters before to 


Adam VIII; Roulette Special Products handle it. 
Big Seven first got its hands on some masters 
only because of the previous lawsuit. 

Q Now, who typed this particular agreement which 
has been marked as Plaintiffs' Exhibit 28 for identifi- 
cation? 

A I have no idea. 


Q Was it someone in your office? 
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Probably. 
MR. PRETTYMAN: I object, your Honor. 
Do you know? 
No. 
Can you tell from the typewriter? 


No. 


Who handed this exhibit toyou when you signed 


I can't be sure of that, either. 
THE COURT: Who is the signature on behalf of 
Big Seven? 
WITNESS: Phil Cahl. 
COURT: Phil -- 
THE WITNESS: Cahl. 
THE COURT: The first name is P-h-i -- 
THE WITNESS: P-h-i-1l. 
THE COURT: Philip? 
THE WITNESS: He only signed it P-h-i-l. 


THE COURT: And Cahl, C-a-h-1? 


THE WITNESS: Yes. 
BY MR. SCHURTMAN: 


Q Now, did you sign this agreement on December 
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MR. GRUMBACH: Let me object to the form of the 


question. 
THE COURT: Overruled. 

Q The first part of this agreement reads as 
follows, and I will read it up to the schedule as a 
foundation for my next question: Big Seven Music Corp. 
does hereby grant to Adam VIII Limited the exclusive right, 
privilege and license to advertise, distribute and sell 
disc and/or 8-track cartridges iaiabeawasen from the 
masters listed on the attached Schedule A which are either 
owned or leased by Big Seven Music Corp.. 

Now, was there a Schedule A prepared at the time 


you signed this agreement? 


| 
| 
| 
| 


A I could not answer that, either. There 
probably was. As I testified earlier, Mr. Schurtman, when | 
we are talking about money many times we entered into 
agreements and prepared the schedules as we got the stutf 
together. 

MR. GRUMBACH: Objection. 

Q You don't know for a fact whether the schedule 
was prepared at that point? 

A I couldn't honestly answer that. 

Q Now, the agreement says: Attached Schedule A 


which are either owned or leased by Big Seven Music Corp. 
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and all together formed the package entitled John Lennon 
Sings the Great Rock and Roll Hits, and then in oe inanas 
(A8018). 

Now, at that time, on December llth, had you 
or anyone in your organization decided what songs would be 
included in this package? 

A We were told already. They sent us the 
15 or 16 songs in the two boxes. That vas sh6 Frojected 
masters, he tapes that we received from tir. Lennon. 

Q Was it contemplated by your two companies that 
the songs on that 7-1/2 master tape would be the package 
that was being licensed? 

A Yes, completely. 

Q What songs are listed on that schedule? 

A It looks to me as the 15 songs in the two 
tape boxes. 

MR. SCHURTMAN: Your Honor, I will offer the 
two exhibits separately. 

THE COURT: Go back to Exhibit 28. It refers 
to masters which are either owned or leased by Big Seven 


Corp. Had Big Seven Music Corp. or did Big Seven Music 


Corp. own or lease these masters as of this time? 


THE WITNESS: We have felt we did, your 
Honor, because the masters were delivered in November. 
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Those are the masters that this Lawsuit is about; they were 
delivered to us in Novenber for us to use to settle the 
Big Seven lawsuit. I think I can explain that, if you 
like, your Honor. And we make this type of contract. 
Usually our package companies will le* special products -~- 
I don't know the legal aspects of it, but I can make an 
oral agreement between both companies. 

TE COURT: I think you have explained that 
before. Are you telling me that you believe that these 
masters went to Big Seven because Big Seven was a party 
who had settled the original lawsuit? 

THE WITNESS: That is correct, sir. 

THE COURT: Now, there is an offer on both 
28 and 28-A. A. far as the argument that 28 makes no 


sense without 28-A, that really doesn't make it inadmissible.| 


Mr. Levy said he signed it and it is enough to get it into 
evidence. I will receive 28. 

Now, as far as 28-A, right now 28-A, as far 
as the record shows, is simply a list made at some point 
which we do not know conceiving names of the songs that 
are on the tapes delivered to Mr. Levy. When Schedule A 
was made up we don't know. I mean, we can only receive 
a list of names. But you are not really putting it in 


to show a list of names. You are putting it in as 
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Schedule A, part of this assignment. What basis is there 


for me to admit it for that purpose? 


May I offer it at this point subject to connection? 
THE COURT: We always forget subject to con- 
nection. You keep it in mind. I will sustain the objectio 


to 28-A at the present time. 


MR. SCHURTMAN: I appreciate the problem. j 
| 


If you have a later reason to offer it again, | 
you offer it again. | 
MR. SCHURTMAN: We will try to clarify it at | 
| 
a later point. | 
i 
MR. GRUMBACH: Your Honor, I assume that you hava 
overruled the objection to 28, and I would just like to ee 
your Honor to the pages of the deposition in which this 
came up. 


THE COURT: No, that goes to weight. I will 


receive 28. You can introduce evidence trying to destroy 
its weight. That comes at a later time. 
(Plaintiffs' Exhibit 28 was received in 
evidence.) 
BY MR. SCHURTMAN: 
6) Mr. Levy, when did you return from Florida 
to New York? 


A Early January. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


emma 


Levy-direct 315 

Q ‘Now whenyou got back to your office early in 
January did you find awaiting you a letter from the 
Marshall, Bratter law firm? 

A yes, sir. 

Q I show you P! intiffs' Exhibit 35 for identifi- 
cation. Is this the ledter? 

A Yes. 


MR. SCHURTMAN: I offer it in evidence, your 


MR. BERGEN: No objection, your Honor. 
THE COURT: Received. 
(Plaintiffs' Exhibit 30 was received in 
evidence. ) 
Q Did you do anything when you received 
Plaintiffs’ Exhibit 30? 
A Yes, sir. 
Q What? 
A I called Mr. Dolgenos, the lawyer who sent me 


the letter. 


Q What did you say to him and what did he say to 


you? 
A Why didyou send me this letter? We have made 
a new deal going back to October. And there was no 


purpose. What is the letter all about? His answer was, 
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“Harold Seider was in the office at the erd of the year 
and he sugyest I drop it to you and I have only done what 
I am told. If you made a new deal it don't mean anything." 

Q What don't mean anything? 

A The letter. If you made a new deal with them 
it didn'tmean anything. 

Q The new deal does not mean anything? 

A No, the letter don't mean anything. 

Q Did you say anything else to him? 

A I said, "I don't understand it. It doesn't 
make any sense,” and that was it, md then I called Harold 
Seider. 

Q Did you have a telephone conversation 
with Mr. Seider? 

A Yes. 


What did you say to him and what did he say 


A I said, "Harold, what is happening? Why did 
I get this letter when I returned from Florida?" 

"Strictly formality: it doesn't mean anything 
and I will be seeing you during January. Everything is 
moving along nicely." 

THE COURT: Let me have that last answer. 


(Answer read.) 
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Q Did you do anything else about this letter? 

A I wrote a letter to Mr. Dolgenos. I told 
Harold I am going to answer the letter, and I wrote a letter 


to Mr. Dolgenos. 


Q Did you write this letter to Mr. Dolgenos? 


A Yes, sir. 
MR. SCHURTMAN: I offer it in evidence. 
MR. BERGEN: No objection. 
THE COURT: Received. 
(Plaintiffs' Exhibit 31 was received in 


evidence.) 
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| 
a) Mr. Levy, in this letter you make the shateneit, 
and I am reading from the middle of the letter, "In accord- | 
ance with the agreement reached during those necotiations, 
John Lennon has recorded 16 sides." 
Did John Lennon record 16 sides? 


A I believe there are 16 songs. We were qoing 


to put them on 15 sides. There is a medley of two in the 


| 
| 
| 
| 
t 
| 
| 
| 
| 
| 
| 


package, too, Mr. Schurtman. 
| 


I think it is "Ready Teddy" and “Rip It Up" 
| 


is really two songs done as one sonq. 


THE COURT: Okay. Now, let's go back. 


What is a side? 
THE WITNFSS: A master, one cut. That qoes bac 
to the single days when one song was on each side of the 


record. It was called a side. It is still used sometimes 


in the -- 
THE COURT: All right. 
Go over that again, Mr. Schurtman. I don't 
understand it. 
Q My question to you, “Mr. Levy, is, did Mr. 
Lennon record 15 songs or 16 songs? 
A Actuallv, there is, t believe 16 sonas. There 
are two sonas that are a medley in one -- one cut. It 


may nave happened twice, even, in the album. It mav be 
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there twice that there are two songs on one cut. I'm not 
really sure. 

Q You also state in vour letter that you will 
market the 16 sides throughout the world by use of television 
advertising. 

Had you and Mr. Seider or you and “r. Lennon 


worked out anything on the subject ef foreian rights by the | 


j 


time this letter was written? 
A No, not’ really, except that Harold had -- in my 


discussions with Harold, he said that the Beatles had broken 


up now, that everything as far as the foreign would even | 
be easier. 
MR. PRETTYMAN: Can we have a date for that 
conversation, vour Honor? 
THE COURT: Let me just hear the answer first 
and then we can get that. 
The conversation, when I called 


Harold about receiving the first letter, he also said 


that everything went smoothliv on the break un of the 


Beatles and that John would have a lot more flexibility about 


the foreign rights. 


But in all honesty he didn't say, "I got them" 


THE COURT: All right. 
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May I near that ansver, please, again, Mr. 
Reporter? 
(Record read.) 
THE COURT: ‘ve will take a break now. 
(Recess.) 
BY MR. SCHURTMAN: 


Mr. Levy, after you sent your letter to 


Mr. Dolqenos, Gated January 9th, 1975, Plaintiffs’ Exhibit 


31, did vou receive a reply? 
A No, sir. 
Q Did you ever receive a reply to that letter? 
A No, sir. 
What happaned next in this situation? 
A I aot a call from Harold Seider that he was 
coming into ‘lew York in a couple of weeks with Mr. Alan -- 
TUE COURT: I want to interrupt vou. 


Exhibit 31 has been offered and received, has 


MR. SCHURTMAN: Yes. 

THF COURT: I just want to get my notes straigh- 
tened out. 

Incidentally, you should have asked to have 
introduced -- are anv of the parties in the courtroom? 


MR. BERGEN: Yes, your Honor. 
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COURT: All right. 
is in the courtroom? 


any other representatives of the plaintiffs 


BERGEN: Yes, “ir. Phil Cahl is sittina 
over there. 
COURT: Mr. Cahl. 


Who else is in the courtroom? 


eas nissan nner sina on tease otrareingoeene 
ry 


sooreouspionpamenetnansincitnernasnioneeesperreret ee eee eee EE ee 


MR. BERGEN: Mr. Lennon nas been here since the | 
beginning of the trial and Mr. Seider nas been here since 


the vpeginning of the trial. 


THE COURT: Okay. 


| 
| 
| 
| 


Taose are the individuals and then the others 


are corporations. 


All right, thank vou very much. 


9) You say you received a -- 

A I'm sorry, I inadvertently told you a mistake 
tnen. That isn't what happened. I was just sitting here 
as Ris Honor was talking and it didn't Nappen that wav. 
Can I correct that? 

Q Tell me what hanvened. 


A I called Harold Seider because I heard a rumor 


THE COURT: I don't Know where we are. 
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WITNESS: We are in January -- 
> COURT: Are you amending your answer about 
never receiving a reply to the letter? 
THE WITNESS: No, no, no, sir. 
THF COURT: Then what was the next question? 
Could you start in? 
Let us start again. 
You never received a reply to the January 9 
letter, is that correct? 
A Yes, sir. 
Q What happened next in the case? 
A I heard a counle of rumors that Capitol was 
thinking of putting out the album. 


Putting out which album? 


A The Roots album that I was working on with John | 


Lennon, the masters that were in that album. 

I called Harold Seider about it and confronted 
him witn it. 

He said in a week or ten days he'd be coming 
in to New York with Alan Coury, who was a vice president 
of Capitol; we'd sit down and resolve the matter, have 
patience and it will all work out. 

I agreed to wait the ten days to two weeks. 


THF COURT: You called Mr. Seider where? 
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THE WITNESS: California, I believe, sir. 


Q Did you tell Mr. Seider that you had heard rumors 


i 


Hy 
that Capitol was putting out these masters as an album? 


A Yes. 

Q And what did he say? 

A "It's not happening. I'll be in and I'll sit 
down with you, and I'm brinaing in the marketing guy from -- 
the head of promotion and marketing of Capitol and we're 
going to sit down and discuss it and work it out." 

Did such a meeting take place? 

Yes and no. 

Could you explain that? 

A On the date that we had the appointment, which 1 
think was around January the 39th, Mr. Seicer came to mv | 
office alone. 

He said that Alan Coury did come into town re 
him, was qoina to meet us there, but qot a call from Cali- 
fornia not to sit down with me. And that's the first time 
Mr. Seider told me all bets are off, Capitol won't give 
permission, they were putting out the album themselves. 

Q Who was? 

A Capitol. 


What did you sav? 


I used some profanity and told him he was a 


StuUTHERN DISTRICT COURT REPORTERS. US COURTHOLS! 
FOLEY SQUARE. NEW YORK NY ~ 7$1-1020 


Ce Suet SAME se rama GE 


Pat | 
gte 7 5 Levy - @irect 
liar, they didn't need permission, I knew it from the Alan 
Klein deal when I was working on the Beatles packaae. 
I accused him of playing a game. 

I then called mv attorney while he was there, 
is you, “Mr. Schurtman, and asked him to come right 
wnich you did. 

Q Did you say anything else to Mr. Seider? 
A We arqued back and forth. 

He said "It was not that way, believe me, dorcia: 

| 


Our intentions were aood. We couldn't get nermission, 


that's what it is. ‘le really wanted to do it, but --" 


ne was coming out that it was not him or John, it was 
strictly the pressure from Capitol and FMI. 

fh; And what did you say? 

A I used profanity again. 

Q What happened next at the meetina? 

BN I called you. I asked vou to come right over, 
which vou did, and I started telling you what had taken 
place. 

Was this in front of “Mr. Seider? 
Yes. 
And we had a little more discussion about it. 


Then ‘tr. Seider said he had to leave. 


| 
Did you say anything to “r. Seider about putting 
} 
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out this record yourself? 


A Yes. 


After you were there a while we giscussed it 


front of him. 
I told him I was coming with the album, too. 
And what did he say? 
He said he would get an injunction. 
And what did you say? 
I says try. 
And what did he say? 
They would. 
Did he say anything else? 

A Probably profanity again. 

Q Was anythina else said in the conversation between 
you and Mr. Seider? 

A I quess there was other things said, Mr. Schurt- 
man, but it was basically all in the vein I just described, 
him telling me his side of it and me getting angry. 

Q Did Mr. Seider then leave? 

A Yes. 

Q Did you do anything at that point about qoing 
ahead with the productionof the Adam VIII album? 


A Yes e 


Q What did you do? 
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A I called in different people in my organization, 
had evervbody ao off in diffe:ont directions, one to get the 
pictures, because we then realized -- I also did one other 
thing prior to th**. Mr. Schurtman. 
IT cal” fay Pang and I tried to talk to John 
Lennon and I couldn't get through to John, and I said to 
May, I said, "May, we are aoing ahead with the packagina. 
If there is anything that John -- if he's got a special 
picture or something to be done here, I'll be very happy 
to accept it and do it. Get back to me, because if not 
we are still going ahead." 
Q What aid she say? 
A She'd get back to me, but I never heard from 
her, thought. 
fal) Did you ever hear from Mr. Lennon? 
A No, sir. 
Q What specific actions did you take in connec- 
tion with tne production of the album? 


A Well, there were some things already in t? 


works in the sense of story boards were talked abot you 


know, on ideas for the TV -- 
MR. PRETTYMAN: I didn't hear that, your Honor. 
I'm sorry. 


THE COURT: Okay. You go ver that again. 
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A There were some things that were just in dis- 
cussion stages, like maybe story boards for the TV commer- 


cial. Our different ideas are laid out on story boards. 


I think I testified to that earlier in this 


There may have been four or five different 
ideas for commercials on story boards. 

“sR. PRETTYMAN: I object. I think this is 
different from probably. 

THE COURT: Yes, sure. 

Look, Mr. Levy, a moment ago Mr. Schurtman 
you what you did after these conversations with Seider 
so forth and you said you calied in different people. 


Just go over that step by step. 


THE WITNESS: I called in Fred Bailin, who 
the A & R man for Roulette. 
Q What is an A & R man? 
A Artist and Reportoire. 
THE COUKY: His name is Fred -~ 
THE WITNESS: Bailin. 


Q What does aA & R man do? 


A Supervises recordina for artists, supervises 


the engineers, supervises the cutting of lacquer masters, 


supervised editing. 
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THE COURT: He is an A & R -- 
THE WITNESS: Artist and Reportoire. 
Q Was a lacquer master cut? 
A I gave him the tapes, told him to cut lacquer 
masters. 
Q Are those the tapes that were delivered to you 
that evening at Cavallero? 
A Yes, sir. 


Q What did you do about making a jacket for the 


A I sent a man working for us by the name of Jir 
Balitsos, told him that we had to buy pictures of John 
Lennon as they probably won't coperate now, to get ahold 
of various -- 


THE COURT: I am sorrv. You called in -- 


THE WITNESS: Jim Balitsos. He was in charge 


at that time of TV Sales. 
5 MR. GRUMBACH: Can we have who he worked for, 
your Honor? 
THE COURT: All right. 
Who did he work for? 
Adam VIII. 


What did you tell him? 


To find pictures -- there are photographers who 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


324 


gte 12 Levy - direct 
pictures of famous people that they have the rights to, 
and I told him to buy a burch of pictures of John Lennon 


| 
so we can pick a suitable picture for the cover and probably| 


| 
to use in the commercial as we won't have live footage with | 
| 
| 


John, being the thing took a turn in this direction. 


Q Did you do anything about getting the covers 
printed? 


A Well, that would be a step towards that, Mr. 


Schurtman. 


From these pictures you would pick the one you 
will use on the cover, then you will make up a -- then the 
artist will come in and do a mock lay up and then you would 
give it to the printer to print. 


Q Did you place an order with a printer? 


A No. You wouldn't do that that day. 

Q But did you at some point place an order with 
a printer? 

A Yes. 

9 With which printer did you place the seine 

A Ivv Hill. 

Q Is that the company that Mr. Lou Garlick is 
chairman of? 

A Yes, sir. 


Q And did you place an order for pressing? 
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A Not that day, either. That wouldn't be done 
until after the printina. 


Yes, we eventually did place an order for press- 


And with whom did you place that order? 

I couldn't honestly tell you that right now. 

You don't remember the pressing plant? 

No. 

Q Did you -- 

A By the way, when you say did I, Mr. Schurtman, 
I physically didn't place an order for the printing, 
either. 

I would tell somebody order printing or order 
pressings. 

If I am giving the impression that I picked up 
the phone and called up and ordered pressings, that would 
be misleading the Court, I didn't. 

Q I see. 
I stand corrected. 


Did you instruct anyone in vour organization to 


A Yes. 


2 Whom did you instruct? 


| 
order the pressing? 


Not that day, again, this would still be a bit 
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down the road. 
Probably Fred Bailin. 

ce) Do you know for a fact that the pressing order 
was placed? 

A Yes. 

Q Was anything done about making TV commercials? 

A Yes. 

Q Whom did you instruct to make the commercials? 

A Jim Balitsor and Joel Levinson. We were workin 
on two commercials at once to see whick one would come out 


better. 


Eronenneerenevneonnsresoncsc—eS—SSaaea 


Q And were the commercials, in fact, completed? 


A Yes. 


ncieniaminninesstnntiamuesinnte 
—————————— 


Q Were these filmed commercials to be shown on 


<ipermmmaomtinatiite ne 


A Yes, Sii. 


Q Did you instruct anyone in your organization to 


buy television tins? 
A 
Q Whom did you instruct? 


A “>. Schurtman, whoever “4S in charge of Hunt 


| 
television? | 
| 
| 
| 
| 
| 
| 
| 
| 


Media, and I'm not sure who was at that time, but I 


eueeacesnsemnananimsamrerrnan vane timmiaasanem seamen 


instructed whoever was in charge of Hunt “Media to start 


blocking out TV time but I'm not sure who the varty was then. 


<< 
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There has been a change in Hunt Media. 

Q I think you have identified, but could you qive 
Hunt Media again. 

A It's the in-house advertising agency. 

Q Do you know whether they, in fac place svder 
for television time? 

A I know, in fact, that they did. 

Q With how manv stations? 

A I don't know that, but there was -- they were 
getting into quite a few markets. It would be a wii3 guess 
if I told you how many stations. 

Q Was it more than one or to stations? 

A Yes, much more than one or two. 

Q Were all the stations located in “New York? 

No. 

Where were they located? 

Various parts of the country. 

TRE COURT: I am not clear on the chronolcgy. 

Go back to the conversation which you had with 
Mr. Seider which Mr. Schurtment joined. 

Are you with me? 


THE WITNESS: Yes, sir. 


THE COURT: Then you said you called Miss Pana 


tryina to get through te Mr. Lennon and you recall de.7xibing 
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that. Right? 

‘THE WITNESS: Yes, sir. 

THE COURT: Was your call to Miss Pang right 
after and on the same day as -- 

THE COURT: Yes, sir. Within -- 

THE COURT: -- as the conversation with Seider 
and Schurtman? 


THE WITNESS: Yes, sir. Within minutes after 


THE COURT: All right. 
Would you know the date when the conversation 
with Seider and Schurtman took place? 


THE WITN"SS: I believe it is the 30tn, your 


Honor, of January. 
FE COURT: You said vou called in Fred Bailin? 
Yes. 


: You said you called in Jim Balitsos? 


WITNESS 3\_ Yes, sir. | 
| | 


COURT: Whenswas it you called in Fred 


Balitsos? 


» WITNESS: Within an hour after Mr. Seider 


ey 


~~ 


THE COURT: Did you cail in Jim Balitsos at the | 
a | 


~{ a2 


same time or -- 
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THE WITNESS: Yes. 
3 | THE COURT: I think vou indicated, but this is 
where I didn't catch it very well, what had vou done toward 


the production of the record and the jacket and toward the 


TV ads and an forth prior to calling in Fred Railin and 
Jim Balitsos that day? 
8 THE WITNESS: We had prepared a couple of tenta-; 
tive story boards on the TV commercial which prior to the 
meeting with Seider we would have submitted to John Lennon 
to work with him on it. 
2 | THE COURT: What are story boards? 

13 THE WITNESS: Story boards, vour Honor, are a 
commercial -- a commercial either takes about 50 seconds or 
minute and 45 seconds, and what we do is -- you got a limite 
amount of words, so you create the footage, the film or the 
picture of the words that will be spoken as that is on a 
large board. 


The pictures are put in a sequence that they 


will be in on a TY commercial, the words that will be showin 
while the picture is on the TV commercial so it is laid out 
what will be said as it is showing. 
That's called a story board. 
THE COURT: And two tentative story boards had 


been prepared? 
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THE WITNESS: I think there may even have been 
three, your Honor. 

I think where I got the two is I told them to 
shoot two commercials, because we didn't have any time, and | 
I think two commercials were completed in the next ten 
days. 

THE COURT: I want to know -- 

THE WITNESS: About the story boards, sir? | 

THE COURT: What had been done by the time you 
called in Fred Bailin and Jim Balitsos. 

THE WITNESS: The three story hoards. 

THE COURT: Three story boards? 

THE WITNESS: ‘vhich we were going to submit 


basically: to John Lennon. 


: 
i 
j 
| 
| 
| 
| 
| 


THE COURT: You said a counle of tentative story 
boards. Is it a couple or is it three? What is your best 
memory ? 

THE WITNESS: I had said three, your Honor. 

THE COURT: All right. 

MR. PRETTYMAN: Your Honor, are you through 
with that series on the story boards, because I have a 


motion. 
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THE COURT: No. Who had prepared these? 

THE WITNESS: These were prepared by the 
people who work for me as possible suggestions. I had 
not seen them until that day. 

THE COURT: What people? 

THE WITNESS: Joe Levenson and Jim Baliistis. 

THE COURT: Who is Joe Levenson? 

THE WITNESS: He is in charge of the sales at 
Adam VIII in the retail fulfillment side of it. He also 
works on commercials. 

THE COURT: And you had instructed Joe 


Levenson and Jim Ballistig to do this? 


THE WITNESS: They had done it prior to this 
date, your Honor. 
THE COURT: On their own initiative? 


THE WITNESS: On their own initiative, preparing 


THE COURT: Had you seen these story bodies? 
THE WITNESS: No, sir, I had not seen them 


until this date, because when we called them in and said 


| 
| 
| 
| 
| 
for what we were going to submit to John Lennon. | 


we have to get to work, they had some story boards 
completed aiready, tentative story boards. | 
THE COURT: Had anything else been done 


towards the production or advertising of this album prior 
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to the time you called in Ballistis that day? 

MR. PRETTYMAN: May I make my objection? 

THE COURT: Just a minute. 

THE WITNESS: No, we were waiting for John, 
because John was going to basically be involved in all 
facets of the picture of our work, everything. I would 
have respected him to the point of letting him make all 
final decisions on that. 

THE COURT: What is your motion? 

MR. PRETTYMAN: There was a motion to pro- 
duce and a request for production of documents during his 
deposition and so forth. We made requests which would have 
covered this particular item, namely, any story boards 
that would have existed. We didn't name them as 
story boards, but any papers that went into the production 
of the album. They were never produced. This is the 
first mention we heard of story boards during the entire 
course cf the case, and I think that since they were called 
for and were not produced, unless they had been destroyed, 
that this testimony ought to be stricken. 

THE COURT: What about that? 

MR. GRUMBACH: May I supplement Mr. Prettyman's 


motion in at least two places where we called for that? 


THE COURT: We will get to that. What are the 
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places you want to refer to? 
MR. GRUMBACH: I am referring first to 


plaintiffs' interrogatory No. 24: Describe and identify 


is made in paragrpah 17 of the complaint. Further identify 
any contracts, agreements or expenditures entered in 


pursuance to such preparations. 


by date all preparations taken by Adam VIII to which Bees 
| 
| 
| 
| 
| 


Response: Adam VIII began to look for 
photographs and plan the jacket. 
Then I refer to responses and objections of 
Plaintiffs to defendant Capitol Records' interrogatories, 
and, in particular to No. 15: Identify each document 
constituting -- that is wrong. I am sorry. I should | 
be referring to item 14: Identify each document -- no. 
That is wrong. | 
BY MR. SCHURTMAN: | 
Q Mr. Levy, what happened to the story boards that, 
you had been testifying about? | 
A I beg your pardon? 
Q Do you know what, if anything, happened to the 
story boards you just mentioned? 
A No. 
THE COURT: The point is, why wasn't the 


fact of the story boards disclosed in the discovery? Was 
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not asked about? 

MR. SCHURTMAN: Speaking for the attorneys, 
we were not told aboutthe story boards and we never saw 
them. : 

THE COURT: Well, that is not really an answer. 
In their interrogatories the defense attorneys asked what 
preparations were made. 

MR. SCHURTMAN: We checked with the people 
at Adam VIII, including Mr. Levy, including employees of 
Adam VIII, we said, "Give us everything that was used in 
preparation." 

They didn't give us any story boards. The 
first time I heard about story boards is when Mr. Levy 
testified before Judge Mac Mahon, at which time no objection 
was made. So for the first time I am conscious of the 
fact of the story boards. The story boards never came up 
before. 

MR. PRETTYMAN: J don't want that statement 
to mean we waived anything. 

MR. SCHURTMAN: I am not saying you waived 
it. I didn't mean it in that sense. The first time I 
heard about story boarcds and *he first time my associates 


did was at that time. 


THF COURT: I don't think you get the point. 
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MR. SCHURTMAN: I will take out the story 


THE COURT: I wil’ strike the testimony about 
the story boards because I think it should have been covered 
in the discovery. 

I do think as long as we are getting into 
the facts about what preparations were made beginning on 
that day, you ought to try to get in the chronology of 
what you are bringing out. 

MR. SCHURTMAN: A few days later the album was 
completed and released. It is getting to that fact. 

THE COURT: He has testified in response to 
your questions that there were certain instructions given 
by him on the 30th of January. Then he testified in 
response to your questions that at a later point he ordered 
the printing of the cover or instructed that such an order 
be made. He also gave instructions at a later point that 
an order be placed for the pressing of the records and so 
forth. 

Now, either now or in due course you better 
bring out the <iming on those things. 

MR. SCHURTMAN: We have all the orders 
and documentation, and I had really planned to offer them 


as part of my case in damages. I was really just trying 
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to focus now on the fact that the album was produced and 


get the date when it came out. 

THE COURT: You go ahead in your own way and 
maybe we will catch &t. If anything more is necessar:, 
we will ask. 

MR. SCHURTMAN: I didn't think the detail was 
appropriate at this point. 
BY MR. SCHURTMAN: 

Q Mr. Levy, I show you Plaintiffs' Exhibit 34 
for identification. Would you identify it for the Court. 

A This is the album that we produced, the cover 
and the record and the album we put out, the John Lennon 
album. 

When did that album come out? 
Some time in February. 
Let me rephrase the question. 
When was it completed? 

A I a-n't know the exact date -~ a week, ten days 
after we started, probably. We moved very quickly. I don't 
know the exact date, Mr. Schurtman. There is a date on 
record that it was officially released. 

Q Would it refresh your recollection if I suggest 
February 7th? 


; THE COURT: Is there an official release date 
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or something like that? 


MR. SCHURTMAN: I am advised it was February 


THE COURT: Is there any dispute about that? 
MR. GRUMBACH: Your Honor, I believe there 
is documentation that orders for some of the work was on 


February 9th, if I am not mistaken. 


start on either the night of Friday the 7th or the 8th, that 
weekend. 


THE COURT: I keep asking about chronology. 


| 
| 
MR. BERGEN: I think the advertising did | 
| 
| 
| 
| 
| 
| 


I don't know whether these dates make a bit of difference. 
It was early February. 

What in gener2l happened? Did you start 
advertising? 

THE WITNESS: 
the album was ready. There was a commercial. 

THE COURT:On TV? 

THE WITNESS: Right. 

THE COURT: About when did you start advertising? 

THE WITNESS: Around February 7th, I would 
say. Th t is maybe why they call that the official date, 
your Honor. 


THE COUR‘: Was tis a mail order or retail? 
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THE WITNESS: Strictly mail order. We could 
not move it in retail because we would have to prepare 
so many more pieces. 

THE COURT: Did you have the records? 

THE WITNESS: WE would have to have some 
records. A time element comes in. If it is on television 
Friday, an order would be in to us by Monday or Tuesday. 
We have another week before we would need the product. 

So we could start advertising even a few days before the 
records were made. 

THE COURT: Did there come a time when you got 
a batch of records ready and packaged in order to fill 
mail orders? 

THE WITNESS: Yes, sir. 

THE COURT: Did they come in from a pressing 
plant? 


THE WITNESS: Pressing plant to RCA, 


Indianapolis, to the Fulfillment Center. They were shipped 


at the Fulfiliment Center. 

THE COURT: Was there a time when the first 
bucch was shipped from RCA to the Fulfillment Center? 

THE WITNESS: Not from RCA. To the RCA 
Fulfillment Center. 

THE COURT: When was that? 
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THE WITNESS: I would guess that to be 
four or five or six days after the commercial started. 

THE COURT: Did RCA release these? 

THE WITNESS: I am not sure who did. 

THE COURT: What did they do? 

THE WITNESS: They were the Fulfillment 
Center. They did the actual mailing for us as they got the 
check and the slip. I don't know what plant they gave 
the order for pressing. 

THE COURT: In other words, you told me it was 
six or seven days after February 7th? 

THE WITNESS: I believe that would be the 
timetable, your Honor. 

MR. SCHURTMAN: Your Honor, I offer Plaintiffs' 
Exhibit 34, which is one of the records. 

THE COURT: Any objection? 

MR. PRETTYMAN: No objection. 

MR. BERGEN: No objection. 

THE COURT: Received. 

(Plaintiffs' Exhibit 34 was received in 

evidence.) 
THE COURT: Could I see 34? Go ahead. 


BY MR. SCHURTMAN: 


Q Mr. Levy, you testified previously that at 
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meeting on January 29th with Mr. Seider -- 
MR. PRETTYMAN: 39. 
-- on January 30th with Mr. Seider ? 
THE COURT: You said 30. 


MR. SCHURTMAN: Are you uncertain about the 


THE WITNESS: I repeated 30 because somebody 
said 30. I could not swear whether it was the 29th or the 
30th. 

What is your recollection? 
30th is what has been popping around. 


THE COURT: It is not what is popping around. 


You are the witness. You remember or you don't remember . 


THE WITNESS: I know it is the end of 
January, your Honor. 
THE COURT: You are not sure of the date? 
THE WITNESS: No, except what I have heard 
here. I would not have come in and said on the stand it 
was the 30th. 
Q Do you remember what day of the week it was? 
A No. 
Q “In any event, at that meeting with Mr. Seider 
and getting an injunction? 


A I told him -- 
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THE COURT: Just finish your question. 

Q After that meeting did you receive any further 
information that an injunction would be sought against _ u 
or against your cctz;anies? 

A a't think so. | I bel. ve there was one 
coming. 


MR. PRETTYMAN: I move to strike that, your 


THE COURT: Motion denied. 
The question is, you never heard of any actual 
motion for an injunction? 
1uE WITNESS: No, sir. 
Q Now, you tes.ified that ADam “III went rhead 
and startea televising the commervial? 
A Yes. 
Q Did you receive any orad.:s? Did Adam VIII 
receive any orders for the record? 
A Yes. 
Q Do you happen to know how many? 
A I think it was about 1200 were filled. 
THE COURT: The question is, how many did you 


receive. 


THE WITNESS: About 1200. Whatever we received. 


we filled. 


SOUTHERN DISTRICT COURT REPORTERS. US COURTHOUSE 
FOLEY SQUARE. MEW YORK.NY ~ "0D 


Levy-direct 347 

Q Did there come a point at which the advertise- 
ments or the commercials were stopped? 

A Yes. 

When was that? 

A Well, what happened was the commercial started 
on Friday. Monday when we came in we had gotten some 
responses and then found out that certain stations did not 
run the commercials, some did run the commercials, and 


| 
| 
stations starting over the weekend and Monday and Tuesday | 
and WEdnesday of that week were getting telegrams from | 


td 
Capitol Records threatening them, that this was an 


or did not run the full sched:le and ran a couple of 
commercials and stopped running them and various things 


happened all over the country. 


| 
unauthorized release, and some stations dropped the commercia} 
: 
| 


MR. PRETTYMAN: May I apologize for interrupting, 


| 
| 


sir? I would like clarification on the record as to the 
ambit and limitsof this inquiry that we are now into? 
Do you recall in the discussion before the trial started, 
I think your Honor said you were goii.s to bifurcate the trial 
and try the issue of whether or not there was, in fact, 
an oral contract. 

If this is for background purposes only, 


I have no objection to it. But if it is for the purpose of 
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proving something else, including damages or anything 


of that sort, then I think it goes beyond what your Honor 
said you are trying. May we have just a clarification 
of what it is we are doing? 

MR. SCHURTMAN: I am not going to the 
questionof damages at this time. I understand that is 
reserved for later,unless your Honor wants us to cover it 
now. 

I would like to offer the actual telegrams, 
copies of telegrams that were sent by Capitol to Adam VIII 
suppliers and television stations for the purpose of showing 
the manner in which the defendants either did not perform 
the contract with us or interfered with our contract, because 
I believe the manner in which it was done has a bearing 
on whether a contract was made or not. 

Now, it will take me anotehr, I would say, 
maximum of ten minutes to complete this phase of the case 
and then I am finished with Mr. Levy. 

MR. PRETTYMAN: Your Honor, with all due 
respect it *‘s not a question of how long it is going to 
take; it is a question, No. 1, of what the issues are. 

I do not agree that this goes to whether or not there was 
a contract, and if it is going in to prove we have done 


various things wrong, we have to marshall our evidence in 
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response to it. 

THE COURT: I would like to hear the whole 
story from beginning to end. This is part of the factual 
picture and it seems to me very artificial to suddenly cut 
off at a certain point when there were other events. Now, 
what inferences might be drawn or what use may be made of 
the defense with respect to some legal theory I don't 
know yet. But it seems to me I would like to hear the 


story. 


Now, as far as I am concerned, I just maybe at 


the beginning of the trial when we were first taiking I 
did not have any particular picture. But you have all 
talked about the question of interference in your opening 
statements, and I think it is artificial, as far as I am 
concerned. I would just as soon hear the facts about the 
damages and have the whole picture before me, because, 
you know, it all fits together in some way. But if there 
is a lot of minutiae about damages, you can defer that. 
But I certainly would like to hear about the events which 
occurred from beginning to end, so I get ea whole picture. 
MR.PRETTYMAN: May I just for the record say, 
if I understand what you have just said correctly, I not 
only don't object, but I welcome it, because I think what 


he is about to put in will give you some inferences in 
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regard t whether or not there was an oral contract. But 
I just want tu make sure it is being put in for that limited 
purpose, because if it is being put in for other purposes, 
I would object. 

THE COURT: I don't know what this business 
is about facts being put in for one purpose. It seems to 
me when he facts are in then they are useful for whatever 
legal theories counsel and the Court use them for. Facts 
are facts when they are in. Let's not get into that. 
If you at a later point are worried about whether you should 
put in a particular line of proof, you raise that. But 


I will receive these as facts. Let us go. It is late 


in the day. 


MR. SCHURTMAN: I offer Plaintiffs’ Exhibit 
41-A through 41-P, a series of telegrams sent by Capitol 
Records, Inc. to the suppliers of Adam VIII and the TV 
_ stations that were running the Adam VIII commercials or 
who had agreed to run them. 

THE COURT: e they marked? 

MR .SCHURTMAN: They have tags on them. 

THE COURT: is there any objection to 41-A 
through 41-P? 

MR. BERGEN: Are you also going to introduce 


the teleqrams from Mr. Lennon that were sent? 
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MR. SCHURTMAN: I will do it myown way. 

MR. BERGEN: I just want to know whether you 
are putting them all in together. 

MR. PRETTYMAN: ' I do have to make my 
record. I do not object, unless they are goin: ir for the 
purposes of proving damages, in which case I dc. 

THE COURT: Overruled. 

(Plaintiffs' Exhibits 41-A through 

were received in evidence.) 

THE COURT: These are all telegrams of Capitol 
Records? 

MR.SCHURTMAN : Right. 

In response to Mr. Bergen's inquiry we had 
planned to put in the other telegrams through another witness 
at another point. I am told we don't have them available 
at this time. 

THE COURT: Maybe they will ve consented to. 


MR. SCHURTMAN: I don't have them here. 


THE COURT: What else do you have this after- 


noon? 
BY MR.SCHURTMAN : 

Q Mr. Levy, did there come a point where the 
television stations notitied Adam VIII that they would 


suspend the Adam VIII commercials? 
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A Certain television stations immediately sus- 
pended the commercials and we had to talk to them or 
indemnify or assurethem and some of them put them back on, 
and then some others dropped it. We had all different 
situations with all different stations. It was not just 
one pattern. It was not just one pattern. 
MR. SCHURTMAN: Your Honor, we will furnish 
the details of what happened with each TVstation at a later 


point in the case. 


I am just asking the witness to give a general 


outline on that. 

Q Did the printer of the album covers advise 
you whether it would continue to print the covers? 

A Lew Garlick got very nervous -- 

THE COURT: Wait a minute. Garlick was head 
of the printing firm? 

THE WITNESS: Ivy Hill, sir. 

THE COURT: What happened? Did he call you 
or did he come to see you? 

THE WITNESS: He called me from Florida, as a 
matter of fact, because his company received correspondence 
from Capitol. He called me from Florida, “What is going 
on?" 


I told him, "Don't worry. We got the rights.” 
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He was worried because these type of things can explode into 
terrible problems and he wanted some identification or 

he was not going to print, he just could not afford to be 
involved, and even if we were right, he did not want to be 
dragged into a4 lawsuit because it was not worth it to him. 
He was not happy about the whole situation. 

THE COURT: What was the result? 

THE WITNESS: His lawyers were going to draw 
up some inden cation papers to present to us and there | 
was no time because after a few more days we decided to | 
stop, that we could not compete with what was happening to = 
-because when Fulfillment aid they could not fulfill we | 
were dead. 

Q You said the Fulfillment Center was RCA? 
A That is correct. 


Q Did there come a point when RCA informed you 


| 


that they could not go ahead and handle the mail order 


snieaineasn’ 


Bauerennenrgenr: 


fulfillment? 


A Yes. There came a soint they said they had 


a problem. We tried to indemnify. Capitol got in 

touch with them and they said they cou.d not do it, they 
did not need the aggravation, and they vould not do it for 
us. 


MR. PREYTEYMAN: JY object to Capitol getting 
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in touch with them. 1 don't know how he could teli that. 
THE CO.-T: Read the answer. 
(Answer read.) 
THE COURT: Yes, I will strike the reference to 
Capitol getting in touch with them. 
1) I believe you have covere.. the TV stations? 
A Yes, and the Fulfi)lment Center and the 
printer. 
(9) Mr. Levy, did there come a point where 
Capitol Records put out an album of John Lennon Rock and 
Roll? 
A Yes. 
Q I show you Plaintiffs’ Ex: ibit 35 for 
identification. Is this the album? 


A Yes. 


Q Do you know approximately when it was released? 


A I think within a couple of weeks after hours. 
MR. SCHURTMAN: I offer the album in 
evidence. 
MR. PRETTYMAN: No objection. 
MR. BERGEN: No objection. 
THE COURT: Received. 
(Plaintiffs' Exhi*it 35 was received in 


evidence.) 
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Q Did Exhibit 35 contain the same songs that 
were contained in the album that Adam VIII put out, 
Exhibit 34? 

A Not exactly the same. I think it is a 
couple of songs short. I would have to verify it. I think 
they left out a couple of songs. 

Q Do you know which songs were left out? 

A Angel Baby and Bye, Bye Baby, 1 think. 

Q Was Angel Baby ene of the Big Seven songs? 

A Yes, it was one of the Big Seven songs. 

Q Now, going back for a moment to the settlement 
acreement of the original lawsuit, we are going back to the 
October, 1973 agreement now, in which Mr. Lennon had agreed 
to record three Big Seven ree as of the time the 
Capitol album came out had Mr. Lennon recorded three Big 
Seven songs? 

A Ne. 

Q How many songs had he done? 

A He released two, Ya Ya, You Can't Catch Me. 
Angel Baby was the third song he withdrew from the album 
before it came cuc on Capitol. He didn't r. .ease it. 

THE COURT: I thought you asked whether he had 
recorded. 


THE WITNESS: Recorded? The answer would be 
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yes; released would be something else. 
THE COURT: What is your question? 
Q My question is, had he released? 
A No, he did not release Angel Baby. He only 


released two songs. 


Q Has he ever up to this date rel :ased a third 


Biq Seven song? 
A No, sir. 
THE COURT: The two he had released were -- 


‘THE WITNESS: Ya Ya and You Can't Catch Me,your 


Q At about the time that the telegrams went 
out to your suppliers and about the time that the Capitol 
album was released, did any stories appear in the press 

? 
concerning your album? 

A Yes. 

Q Did you read any of these stories? 

A Yes. 

Q I show you Plaintiffs’ Exhibit 60 for 
identification. Can you tell the Court whether you read 
that at the time? 

MR. PRETTYMAN: This is 60? 
MR. GRUMBACH: This is not on the list you 


gave us. 
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MR. SCHURTMAN: We originaily had intended to use 
it on cross examination, but in order to complete the story 
at this point I am offering it now. 

THE COURT: You are offering 60? 

MR. SCHURTMAN: Yes, I am offering it not for 
the truth of its contents, but for what Mr. Levy read at 
that point. 


THE COURT: What is the relevance of that? 


c> 
MR. SCHURTMAN: I am going to connect it up 


to the press releases that were put out by Capitol stating 
that the Adam VIII album was unauthorized, and this release 
was picked up by the newsvapers and the trade press and 
a great deal of publicity was given to the fact that 
Capitol contended that the Roots album was not genuine and wa 
unauthorized. 

THE COURT: Is there objection to Plaintiffs' 
Exhibit 60? 

MR. PRETTYMAN: I don't see the relevance. 
I have no question as to its authenticity. I don't see 
what it proves. 


THE COURT: Do you object or don't you ob- 


MR. PRETTYMAN: It is a two-paragraph article 


in Billboard. I don't understand what the significance 
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THE COURT: I have not read it. I have not the 
faintest idea. 
Does anybody object or not? 
MR. PRETTYMAN: I object on the grounds of 
relevance. 
BERGEN: So do I. 
GRUMBACH, I, too. 
COURT: I have read Exhibit 60. What does 
it relate to? 
MR. SCHURTMAN: Let me withdraw that offer for 
a moment, your Honor, and let me offer a Capitol release 
which I don't think they can object to, Plaintiffs‘ 
Exhibit 49. 


Do you want copies? 


THE COURT: Will there be objection to 49? 


MR. PRETTYMAN: It is authentic and it 
was released, and the only objection I have would be the 
same one I had before in terms of what it is intended to 
prove. 

THE COURT: Does this relate to slander? 

THE WITNESS: Harassment. 


MR. PRETTYMAN: He has withdrawn that from the 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


Levy-direct 

MR. SCHURTMAN : Slander, no. 

THE COURT: Harm to business repuation? 

MR. SCHURTMAN: That I have withdrawn. 
But I have not withdrawnthe interference with our album. 

Our position, your Honor, very simply, and 
I will go over it for this purpose, is that Capitol Records - 

THE COURT: Let us cut it short. I will | 
receive it if it relates to something in the case, and I will | 
receive press release items based on 49. 

MR. SCHURTMAN: In this case I will offer 
Plaintiffs' Exhibit 69 for identification, which is another 
press item. 

MR. GRUMBACH: We have not 69 on our 


list, either. 


evidence.) 


| 
| 

| 

| 

| 

| 

| 

(Plaintiffs' Exhibit 49 was received in | 
} 

| 

| 
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MR. GRUMBACH: Your Honor, we haven't aot 69 on 
our list, either. 
”AR. SCHURTMAN: I know. It is all part of the 


‘same thing. 


THE COURT: You get those lined up and have the 


and get the reporter to put them on the record. Get the 
thing in order. 

Do you have any more questions of Mr. Levy? 
We don't have to spend time tonight putting that stuff on 
the record. 

MR. SHURTMAN: All right. 

Q Mr. Levy, based on your experiences in the 
record industry and in particular your experiences with 
Adam VIII, can you give the Court your best estimate of how 
many albums you would have sold by mail order in the United 
States but for the fact that your suppliers and your TV 
stations refused to continue to handle your product? 

“AR. PPETTYMAN: I object, your Honor. There is 
no basis laid for that. 

MR. BERGEN: Objection, also, vour Honor. 

MR. SCHURTMAN: Your Honor, may I explain that 
we will offer detailed figures through an account. 

This is merely Mr. Levy's general estimate base 


on his experience. The details will then be offered throug 
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an account in great detail, I might add. 

MR. PRETTYMAN: He has aot shown that he has ave 
sold an album of this quality, of this size through this 
method, he has not shown that he has experience in trying 


to sell an album with this kind of star or in this kind of 


method. 


He has sown no basis for making an estimate. I 


would be nothing more than a sheer guess on the record as 
it stands now. 

THE COURT: That is for him to testify and you 
can cross examine. 

If it is a sheer guess, that does not mean any~ 
thing. If it is an estimate that has some hasis, he is 
entitled to make it if it is relevant. 

MR. SCHURTMAN: Let me lay a foundation. 

THE COURT: You got to lay a foundation, and 
I know it is late and you are trying to hurry it along. 

Is this the last line of questioning? 

MR. SCHURTMAN: That is the last, your Honor. 

THE COURT: Lay some basis if you can. 

9 What are some of the biqgest selling TV 
packages that. you have ever been involved in? 
A The Polka album we made for K-Tel sold about a 


million, six hundred thousand. 
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I was involved with American Grafiti, which is 
about over a million point five. This is S.ates I'm talking 
about. 

The rock and roll package -- 

THE COURT: Who is rock and roll package? 

THE WITNESS: It was an assortment of various 
artists. It went over a million and a half. 

I made a half a dozen vnackages for CBS that 
went between 700,000 and a million. 

Q Can you name them? 
Dynamite. 


We used to make up names as we go alona. 


Q Had you ever handled a package, Mr. Levy, eithe 


through Adam VIII or for another company which involved a 
start of Mr. Lennon's magnitude? 


A No. 


| 
No, I can look it up, though, and dive you 
the names, Mr. Schurtman. 


Q Had you ever handled a package where the star 
was performing the songs and recording them for purposes of 
the package itself? 

A No. 

Q Was this a first as far as you were concerned? 


This would be a very big first. 
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Q In your op! json, Mr. Levy, and based on your 
experience in the indusett,, would the fact that Mr. Lennon 
had performed and recorded these songs for the package 
increase or decrease the potential sales? 

A I think it would increase. 

Q On what do you base that thought? 

A Well, actually, John Lennon would be the first 
real super star that would have his own package and with 
a creative idea and wis whole thing was custom made for 
television. 

6) Why would that increase sales? 

A Well, it would increase sales because “© “hink 
properly promoted in the homes and through the television, 
I think a lot of people would have bought it. 

My personal opinion, and I made a lot of vack- 
ages, would be it would probably be one of the best packages 
ever made. 

Q Had you and Mr. Lennon discussed at the October 


8, 1974 Cavallero meeting any estimate of how many albums 


would be sold over television? 


Yes. 


And what did you say and what did he say on that 


I thought it would do a couvle of million in the 


; 
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United States. 

Q You said that. 

A Yes. 

Q And what did he say? 

A He didn't disacree. 

Q Based on your experience, then, would you -- let 
me withdraw that question. 


Based on your experience, what is your estimate 


of how many albums Adam VIII would have sold in the United 


States if it had continued to sell them by means of TV 
advertising? 
MR. PRETTYMAN: I object, your Honor. 
MR. BERGEN: Objection. 
THF COURT: ‘Overtuled. 
A I think we could have done a couple of million. 
I'll stand by that, Mr. Schurtman. 
Q And can you break that down as between mail 
order and retail fulfillment centers? 
A Yes and no. That would be strickly a quess, 
because -- 
THE COURT: Okay. We don't need that. 
Anything else? 
MR. SCHURTMAN: Yes. 


What is your estimate of how many albums would 
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have been sold abroad if vou had produced with this package? 

A My experience would tell me that abroad usually 
equals the amount sold in ive United States. The rest of 
the world usually, in sales, equals what is sold in the 


United States. 


MR. GRUMBACH: Your Honor, I would make the 


same objection. I don't think there is any foundation laid 
as to his experience abroad. 
THE COURT: Overruled. 

Q Have you had any experience abroad? 

A Yes. 

Q What has your experience abroad been? 

A Well, I made a few packages for Ronco in 
England. I got a quarter of a million dollar advance pe 
making that packag«. 

I have allowed masters to be used by K-Tel in 
Germany and the average sales in Germany it looks to me 
about three to four hundred thousand albums on any vackage 
that is put out. The same thing applies to England. 

Japan is even a bigger market, »ut they are just 
starting there. 

Australia I have made packages four. It is 


usually a hundred thousand is big in Australia. 


I have a dozen packages in Canada that I have 
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run from a hundred to three hundred thousand. 

France we can't run them because there is no 
commercial television. 

New Zealand is vart of Australia. 

All right. 

THE COURT: All right. 

MR. PRETTYMAN: Your Honor, may I just inquire 
whether we are talking about tapes, too? He keeps saving 
albums, so the record is clear. 

THE WITNESS: It is the album and tapes jointly. 

When I make that statement is is album and 
tapes, jointly. Yes. 

9 That is in connection with all your prior ansvwe 
A Yes, sir. 
In other words, two million assortment of albums) 


and tapes. Tapes on some packages run sometimes to 35 


THE COURT: Anything else? 


MR. SCHURTMAN: Yes. Two more questions. 


| 
percent. | 
| 


Q Do vou have any information as to how many al- | 
bums Capitol sold of its John Lennon album? | 
THE COURT: I am sure they will vroduce that. 
Is that agreed on? = 


THE WITNESS: I have had the information anyway. 
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THE COURT: All right. 

MR. SCHURTMAN: I have been informed -- this is 
just one last question, your Honor ~~ that Capitol sold 
approximately between 350 and 400,000 albums in the United 
States. 

MR. PRETTYMAN: I object to this. I don't know 
who is testifying here. 

MR. SCHURTMAN: It is a foundation. These are 
figures that you gave me, one of you gentlemen. 

I will put it hypothetically if you wish. 


THE COURT: I would assume that all of the law- 


yers know how many albums Capitol sold and you can readily 


tell me. 

How many did they sel)? 

Who is Caritol's counsel? Mr. Prettyman. 

MR. PRETTYMAN: Yes. 

We have a list of figures, your Honor, and it 
reached last May a height of I think around 420 or 39,000, 
it has been going down every since, and I believe the last 
figure -- I'd have to look, but it is in the area of 360. 

THE COURT: You say going down. 

MR. PRETTYMAN: What happens is the albums ao 


out and then returns begin coming back and the returns can 


come back faster than your sending the album out of a 
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certain time. 

THE COURT: So it is a net? 

MR. PRETTYMAN: The net as of the last figure 
which we had, I think December 11, I would simply have to 
look. 

It is in the area of 349 to 360,000. That is 
us alone. 

MR. SCHURTMAN: How about abroad? 

MR. PRETTYMAN: I have the figures for the rest 
of the world, but I have not added them up. They are 
just in a list country by country. 

THE COURT: You can get that list. 

Can you finish your questioning? 

My question, Mr. Levy, is this. 

Assuming hypothetically for purposes of my ques- 
tion to you, if Capitol sold 350,000 albums in the United 


States and another four or five hundred thous:ind abroad, do 


you have any explanation or any reasons why in your opinion 


the Adam VIII sales would have heen higher? 

MR. BERGEN: That is really speculative, your 
Honor. 

I object. 

MR. SCHURTMAN: There is a definite reason. 


THE COURT: Overruled. 
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Can you explain that further? 


A Well, I can even give you an example with 


Capitol involved. | a 
| 
| 


Capitol released an old album of the Beach Boys 
and for one of the first time did a television campaign, and 
sales put the album in right to the top tens in the United 
States. 

Television sells albums. The masters that we 
usually use are old masters, they are packaged. You put 
it before the public, yousell it with a good commercial 
and you sell albums. It works. There is no question 
about it. 

THE COURT: Okay. In your opinion you seil 
more on TV than they sell through normal commercial channelsi, 
is that basically it? 

THE WITNESS: The same album would sell more on 
TV with spending dollars selling it. 

Q To your information, was the Capitol album of th 
Joan Lennon record sold through normal commercial channels? 


A Yes, and they reduced the price when they put 


I think they came out at $5.98 even though the 


rest of the Beatles stuff is $6.98. 
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MR. PRETTYMAN: I object to that, your Honor. 

THE COURT: lave you finished Mr. Levy's 
examination? 

MR. SCHURTMAN: Yes, except on the subject of 
detailed damages, where we may want to call Mr. Levy for a £ 
points, I am finished with Mr. Levy. 

THE COURT: All right. 

What is your plan tomorrow? 

MR, SCHURTMAN: Your HOnor, we have one witness 
who will be quite short and who I understand has to leave th 
country tomorrow afternoon. 

THE COURT: Okay. 

MR. SCHURTMAN: If possible, I would like to 
put him on out of turn in the morning. 

I understand Mr. Prettyman would like to put 
Mr. Brown on. 

THE COURT: Right. 

MR. PRETTYMAN: We will put him on right after 


lunch if that is acceptable. 


THE COURT: Think of what I said. 


If you can, minimize cross examination and get 
as quickly as possible through the direct examination of 
the main witnesses on both sides. The case will be laid 


out faster and clearer for me, I guarantee you, than if we 
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have endless cross examination. 
That is a lot. 


(Adjourned to 10 o'clock, January 16, 1976.) 
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BIG SEVEN MUSIC CORPORATION 

‘VS. 75 Civ. 1116 
JOHN LENNON, et al. 


Janvary 16, 1976 
19:30 a.m. 


(Trial resumed.) 
THE COURT: Good morning. 
What witnesses do we have todav? 


“MR. SCHURTMAN: Your Honor, we request permissi 


to call a witness out of turn because he has to leave the 
country. 

I call Mr. Gerald Masucci. 

MR. PRETTYMAN: Your Honor, before we do this, 
one very brief preliminary matter. 

Without trying to make ail the corrections in 


the record, counsel for both plaintiffs and defendants 


have agreed to do corrections in the transcript so that 
cross examination can proceed properly. 
At page 194, line -- 


THE COURT: Wait a minute, let me look at the 


transcript. 
MR. PRETTYMAN: Paae 194, line 17, where it 
reads "They vaid me as mucn as a thousald dollars", we are 


agreed that he said "They paid me as much as a hundred 
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thousand dollars." 

The word “hundred” should be inserted between 
“a" and "a thousand", is that agreeable? 

MR. BERGEN: So stipulated. 

MR. PRETTYMAN: Then on page 289, line 14, 
which begins “concerned he was sad that", the two words 
“was sad" and the word “said" should be substituted. 

Again, I emphasize these are not obviously all 
errors that might appear in the transcripts. 


THE COURT: That is fine. Anything else? 


@ 
MR. PRETTYMAN: Is that acceptable? 


MR. BERGEN: I agree. 

GER*LD MASUCCI, called as a witness by 
decendants, having been first duly sworn by the Clerk 
of the Court, testified as follows: 

DIRECT EXAMINATION 

BY MR. BERGEN: 

Q Mr. Masucci, where do you reside? 
A 142 East 16th Street, New York. 
What is your occupation? 
I am president of Fania Records. 
THE COURT: Mr. Masucci, the acoustics in this 
room are bad, and we have got the window open and a little 


outside noise. Everybody should hear you if they vossibly 
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can, so take your time and speak louder than you normally 
would. 
Q Mr. Masucci, what does Fania Records do? 
A We make Latin records. = 
Q How long have you been connected with Fania 
Reccrds? 
A For 12 years, since it started. 
Q Do you recall an occasion in 1974, when vou -- 
let me witndraw that. 
Do you know “r. Morris Levy? 
Yes, I do. 
How lona have you known Mr. Levv? 
About nine or ten years. 
And have you had business dealings with Mr. Levy 


Yes, I have. 


(9) What has been the nature of these business 


A I have produced records for him. He has given 


| 

| 

dealings? | 
| 


me artists to use on my label and I have civen him artists 
to use on his label. 
A few years ago he used to distribute my records 
I purchased a record company from him. 
oO Does Mr. Levy own anv stock in your companv? 


A No, he does not. 
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Q Do you own any stock in any of Mr. Levy's 
companies? 


A No, I do not. 


Q By that I include Big Seven Music, Adam VIII, 


Lta., Roulette Records or any other one of Mr. Levy's 
companies? 

A None at all. 

Q In 1974, did you have occasion to visit Mr. 
Levy's farm? 

A Yes, I did. 

Q Where is that farm located? 

A It is in Ghent, New York. 


What time of the year was that? 


It was in October. 
Can you tell the Court how that visit came 
A I was speaking to Morris on the phone about -- 
I don't remember -- some kind of business in general, and 
he told me that John Lennon was aoing to make a TV package 
album for him and they were rehearsing up at his farm. 
And I said, "Wow, I would sure like to meet mi 


“ 


John Lennon," could I come up, and he said sure. And that’ 
what happened. 


Q Did you go up to the farm? 
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Yes, I went up to the farm. 
Were you accompanied bv anyone? 


Yes, I was with my wife. 


Q And do you recall on what day of the week you 


arrived at the farm? 

A Yes, I arrived on Saturday morning, early 
Saturday morning. 

Q To the best of your recollection, who was up 
at the farm that day? 

A Myself, my wife, Mr. Levy, John Lennon, a 
girl named May Pang. 

There were about four, five musicians with 
Mr. Lennon and Mr. Cahl, which is Morris' business asso- 
ciate, and his wife. 

Plus there was some help, the girl who cooks. 

Q Do you know whether the musicians were accom- 
panied by anyone? 

A Yes, the musicians, I know at least one of the 
rusicians had a girl with him. I don't know if it was two 
girls or one girl. I'm not sure. 

Q What was aqoing on at the farm? 

A They were rehearsing some music, old sonas. 

Where were they rehearsing these sonas? 


In one of the winas of the house. There is a 
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big fireplace, it is a bia room. It's like the second 
living room, I would call it. 

Q Who was doing the rehearsing? 

A Mr. Lennon and his musicians. 

Q Did they nave any instruments? 

Yes, they did. 
Was there a viano? 

A It was an electric piano, I think. I'm not 
sure. It wasn't a big piano. I don't know if it was an 
electric piano or a small regular piano. 

Q Did you listen to some of the rehearsals? 

A Yes. 

Q iow long did the rehearsals go on while you were 
there? 

Two or three hours. 
What kind of music were they rehearsing? 
A Old rock and roll standards. 
Q How long did you and your wife stay up at the 


farm that weekend? 


slep over and Sunday afternoon we all left together. 


Q Did the rehearsals ao on both davs? 


A We just staved that entire Saturday, and we | 


A I don't think they went on Sunday mornina. 


I don't think so. But, they rehearsed, I think,| 
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twice Saturday while I was there. 


Q Did you have any meals while you were up at the 


Yes. 
And where were these meals taken? 


In the dining room. 


Q Did everyone eat together? 


A Not all the musicians ate together, I don't thin 
we could all fit at the table. I don't remember that, if 
everyone ate at exactly the same time. 

Q Was there any discussion at which Mr. Lennon 
was present or participated relating to the nature of what 
was being done at the farm? 

A Yes. 

Q Will you relate to the Court what was said and 
by whom? 

A Well, they discussed the songs in the album. 

MR. GRUMBACH: Objection, your Honor. 
“R. PRETTYMAN: "They discussed the songs". We 


don't know who is saying what. 
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THE COURT: We have to ask you to be 
careful, and try to remember who said what. It may make 
a difference. 


Now, if you can't remember, and it is all 


kind of merged, tell us that. You take your time and try 


your best to say somebody asked something and somebody 
said something. Whatever you remember happened. 

A Well, I remember being at the table with 
Mr. Levy and Mr. Lennon. And, whether Mr. Levy or 
Mr. Lennen said, or both said, discussed the songs that 
would be in the album, and what a great idea it was, and 
how, you know, incredible it would be. 

I remember specifically them saying that the 
album would be so good that even the disc jockeys would have 
to pay for it. 

THE COURT: Who said that? 

THE WITNESS: I can't exactly say whether 
it was Mr. Lennon or Mr. Levy. It was going on back 
and forth. 

Q Did Mr. Lennon state, in words or substance 
for whom he was redording the album in question? 

A Yes, he did. 

Q What did he say? 


He said the album was going to be for 
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Was there any discussion about price? 
Yes, there was. 

Q What was said and by whom? 

A I think Mr. Levy said it was going to be a 
4.98 album. 

Q Was that said in Mr. Lennon's presence? 

A Yes, it was. 

Q Did Mr. Lennon say anything to the effect 
of whetherhe had or had not recorded a similar album in 
the past? 

MR. BERGEN: Your Honor, I think he is 


leading the witness just slightly. 


THE COURT: Maybe just sligh ., is okay. 


You are not objecting? 

MR. BERGEN: I will strike the word 
"slightly". He is leading. 

THE COURT: Let me hear the question. 


(Question read.) 


THE COURT: I dont know any other way to ask 


What we are trying to get, obviously, when an 
attorney objects to leading, we don't want it to be 


Mr. Schurtman's words or ideas. All Mr. Schurtman is doing 
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is asking you questions about subjects. Naturally 

we want your memory only and your words, and we want your 
description and your testimony and not obviously to have 
adopt in any way any possible suggestion by Mr. Schurtman 
and I am not saying he is trying to make one. But, 

any way, you listen carefully, hear what he asks you 

and we want your memory entirely. Let's have the question 
again. 

Q Was anything said by Mr. Lennon on the 
subject of whether or not he had made a similar type of 
album in the past? 

A That was mentioned. Whether it was mentioned 
by Mr. Lennon or Mr. Levy at the table, I can't recall 
that. 

Q What was said? 

A What was said? That this type of album -- 
this type of material was never recorded by Mr. Lennon before 


and it was going to be, yoiu know, like a spectacular. 


and you say you don't recall, and if Mr. Levy said it, 


Q If this was not said by Mr. Lennon himself, | 


was it done when Mr. Levy and Mr. Lennon were together? 
A Yes. 
Q To turn to another subject: 


In your business dealings with Mr. 
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you ever made any oral agreements with him? 


Q Can you describe to the Court the nature of thes 
oral agreements? 


A Well, Mr. Levy had one of the top Latin 


! 


labels and I had another Labin label. And, he has given me | 
three artists to appear on my label in exchange for me 
giving him three artists to appear on his label. 

Q And this was done orally? 

A Yes, it was. 

Q Was thi: simultaneous exchange? 

A No, it wasn't. 

Q How did it work? 

A In other words, I don't remember if he got 
the artist the first time. We made it an all star album 
between his company, Tico, Fania, and I had either three 
artists of his or he used three artists of mine and the 
understanding was next year, or the next album that would 
be recorded, he would give me three to use on my album. 

Q Did you ever reduce that to writing? 

A No. 

Q Were the terms of the oral agreement carried out , 
by both sides? 


A Yes, they were. 
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Q Based on your experience of the record 
industry, is it customary to make oral deals of this 
nature in your industry? 

A It depends who you are dealing with. 

Q If you are dealing with someone you trust, 


do you make oral deals? 


Do you trust Mr. Levy in connection with oral 


Yes, I do. 


MR. SCHURTMAN: I have no further questions. 
THE COURT: You may cross examine. 
CROSS EXAMINATION 
BY MR. PRETTYMAN: 
Q Mr. Masucci, I am Barry Prettyman and I 
represent Capitol Records and EMI Records. We are de- 
adants in this lawsuit. 
Following the meeting or rehearsal at Ghent, 
did you thereafter meet with Mr. Levy at his office in regard 
to this lawsuit and the events that had occurred at ~.hent? 
A I met with him many times in his office. 
Q Did you meet with him at his office when h-» 
asked you what you recall about the events at Ghent? 


A Yes, and on the telephone too. I am no* sure 
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if it was on the phone or at his office. 

Q You don't recall? 

A If it was on the phone or at his office. 
I mean, both places probably. 

Q Did you meet at his office in regard to these 
events you have just testified to? 

A Specifically for these events, no. 

Q He didn't call you in for the purpose of asking 
you what you remembered about them? 

A No, because I see him, you know, once 
or twice a month. 

Q Was anyone else present in the office at the 
time you discussed what you recall about the events at 
Ghent, besides you and Mr. Levy? 

A There was no set specific meeting to discuss 
this particular thing. 

Q Let us assume then that you were just meeting 
in his office about other matters. Do you recall a dis- 
cussion where he asked you what you remembered about the 
events at Ghent and did he mention that a lawsuit had 
been filed? 

A Yes, he did. 

Q You recall that? 


Yes. 
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Do you remember about when that occurred? 
A Maybe, I don't know, six months after. 
I don't remember exactly when after the meeting at the 
farm we discussed this. 
Q In any event, you were at a meeting when this oc 


curred. Was there anyone else present? 


A Mr. Levy's office, people come in and out 


constantly. Whether there was someone there talking 


about this case with me, no. 
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THE COURT:When you say “no," there wasn't any 
or you don't remember? 

THE WITNESS: I would say no, there wasn't 
any. That's my best recollection. 

Q In any event, is it not true that you at-— 
tempted to explain to Mr. Levy on that occasion everything 
that you had recalled about what hapvened at Ghent as it 
might possibly relate to this lawsuit? 

A As I said before, I never went to see Mr. Levy 
specificaily to discuss this case, so I cannot say this 
day I remember exactly what we discussed, because we 
talked on thephone about it, I was over there, we discussed 
other things, this came up, I left. 


It wasn't a meeting to discuss this particular 


thing, so it is very hard for me to say exactly what 


happened because many things were happening and this was 
just a by-product. 

Q In his office, regardless of why you were 
meeting there, did not Mr. Levy ask you to recall as best 
you could the events that had occurred at Ghent as it 
related to this lawsuit? 

A I answered that mestion before. 

Q All right. Did you not then attempt to relate 


to him the events that related to this lawsuit as best you 
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remembered them? 

A Right. 

Q Did you tell him in relating those events what 
you have testified to here today? 

A Yes. 


Q So, in other words, you told him that Mr. 


Lennon said the album was going to be for Mr. Levy in 


essentially those words? 

A Yes. 

Q You told him about Mr. Levy saying the price 
was going to be $4.98 an album? 

A Yes. 

Q Mr. Masucci, I refer you to Mr. Levy's 
deposition, which was taken in this case on June 5, 1975. 
Beginning at page 704 Mr. Levy began testifying about the 
fact that he had discussed this case with you in his office 
and had asked you about the events as you best remembered 
them. 


On page 705, sir, I read you beginning line 


This is a question to Mr. Levy: 
"Q Can you tell us what you and Mr. Masucci said 
to each other in this conversation about his being a 


witness in the case? 
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"A I asked Mr. Masucci if he remembered the 
weekend. He was thrilled to be up there. He testified 
that, yes, he remembers some af the conversations at the 
table. It was a great album and he even got into a 
discussion with John about what an unbelievable package this 
is goina to be and it is going to shake up the whole music | 
industry and he volunteered that he had taken pictures of | 
John up there and he more or less told me what he knew | 
about and what he overheard up there. | 


"Q What did Mr. Masucci say that he and Mr. Lennon 


asked you? 


"A They discussed the album. 


| 
} 
| 
| 


"Q What did Mr. Mascucci say that Mr. Lennon had 


| 
"A Gee, I don't remember exactly, but it was just wt 

my observations of it now in recollection is that he 
congratulated him on the album and told him how great it was 


going to be and market it that way and John answered him 


back positively, that he thought so, too, and he was 
really excited to be doing it.” 
The conversation then goes on: 
"Q You say Mr tueci took some pictures of John 
up there. Has he aiven you copies of those pictures? 


"A Not yet. I haven't requested them yet, but 
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I intend to. 
*Q Have you told us everything that you can 


remember about the conversation with Mr. Masucci; 


had you discussed his being a witness prior to this time 


with him? 

"A Prior to today? 

"Q No, prior to the time that you had this conver- 
sation with him? 

TA Oh, no." 

Going over to page 708. I would be happy to 
read what is in between, Mr. Schurtman, but it doesn't relate 
to this, but if you want me to, I will. 

MR.SCHURTMAN: Read anything you want, Mr. 
Bergen. 

Q Going over to 708, line 21: 

"Q Did Mr. Masucci say that whoever the person 
that was with him also recalled some conversations about 
the Roots album that weekend? 

"A No. It would be more apt fer Jerry in the 
record business to get into conversations about records and 
everything else than whoever was accompanying him." 

And that is the end of the conversation about 
his conversation with you. 


Does that refresh your recollection as 
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office, about Mr. Lennon saying that the album was going 
to be for Mr. Levy and the discussion about $4.98 per album? 
MR. SCHURTMAN: I am sorry, I don't under- 
stand what he means does it refresh his recoilection. 
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THE COURT: Did he say he didn't remember? 
Does that refresh your reccllection -- 


THE COURT: No, I asked you a question, 


Mr. Prettyman. Did he say he didn't remember and I am 


speaking of Mr. Masucci's testimony on the stand here. 


| 
| 
| 
| 
MR. PRETTYMAN: What he said was, your Honor, | 
that he told Mr. Levy in his meeting in his office with him | 
everything that he has testified to on the stand today. | 
Mr. Levy's testimony indicates -- | 

THE COURT: You aren't getting my point. =< 
is no need to refresh his recollection. He hasn't said he 


didn't remember. 


I don't mean to be technical or quibble with you 


seems to me, because he hasn't said he didn't remember. 


| 

| 

| 

1 

but, you know, this is a confusing thing to the witness, it | 
Now, if you want to use it in some other way, ? 
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but if there is an objection to that question, I will sustain 
it. 

Q All right, do you recall, Mr. Masucci, during 
the conversation in Mr. Levy's office telling him about the 
matters that you have testified to today? 

A Yes. 

Q Would it be your testimony, therefore, that 
Mr. Levy is incorrect in the sense that he did not repeat 
the testimony that you have given here today in terms of 
what you told him on that occasion? 

A Would you repeat that, please. 

THE COURT: This is what I mean about cross 
examination. Really, I get your point. You have read 
some things. Mr. Levy was repeating, according to his 
deposition, his memory ofwhat Mr. Masucci told him that Mr. 
Lennon told him, but Mr. Levy didn't say it was absolutely 
everything recited verbatim. 

It is just such an involved thing. I don't 
think it is of any weight at all. I ask you to go on to 
something else. 

Q You have testified, Mr. Masucci, that you have 
entered into oral agreements with Mr. Levy in the past, 
is that correct? 


A Yes. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


a sith senile nein 


| 
| 


eobr 7 Masucci-cross 
Q Would you enter into an oral agreement with 
Mr. Levy in regard to an album that had potential sales 


of some 4 million copies, that involved a potential gross of 


largest stars in the record industry, that involved such 
matters as royalties and the other things which normally 
go into a contract of that kind stretching over a period 


of time, would you enter into that on an oral basis and withoyt 


some 20 to 25 million dollars, that involved one of the | 
! 
| 
| 


any written agreement whatsoever? 


A With Mr. Levy, I would, yes. 


| 
| 
| 
| 


Q Mr. Masucci, would you now tell us, sir, you had 
a discussion this morning, I believe, with plaintiffs' 
counsel here? 

A Yes, I did. 

Q And you have had prior discussions with them? 


No. 


This is the first discussion that you have had? 
A With this particular lawyer, yes. 
Q Does that mean you had discussions with other 
plaintiff lawyers? 


A Yes, the one on the right. 


MR. SCHURTMAN: Can we identify which 
lawyer you meant first, Mr. Prettyman, so the record is 


clear? 
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Why doesn't Mr. Masucci tell us? 


I spoke to you. 
THE COURT: Meaning Mr. Schurtman. 
A I am not good on names. Mr. Schurtman. And 
I spoke to him one time before. 
MR. SCHURTMAN: Mr. Kanzer. 
THE WITNESS: Yes. 
Q Was Mr. Levy with you during a part of those 
discussions? 
A with Mr. Schurtman he was and with Mr. Kanzer 
he wasn't. 
Q Would you tell us what Mr. Levy told you this 
morning in regard to this lawsuit? 
A What he told me? 
Q Yes. 
A He told me, what do you remember? 
We went over the things I remembered. 
We discussed another case he was having. 
We discussed an apartment 
Q I am talking about things relation to 
this lawsuit. 
A We just discussed the things that I just 
testified to. 


We also discussed that John Lennon got 
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haircut. 


Q Did you discuss anything in relation to your 


oo 


testimony? 


A Yes, everything that we just went over. 


acne 
—————— 


Q In other words, uou went over with Mr. Levy 


what you were going to say today? . 


sateen 


A The lawyer asked me questions and I answered 


the questions. 


Q Did you get into any topics that you have not 


A I don't think so, no. I think we have covered 


| 
| 

discussed this morning in relation to this lawsuit, of eure! 
| 

| 


everything. 


Q Pardon me? | 


A I think we have covered everything we discussed. | 
Q What is the largest deal in monetary terms that | 
you have ever entered into orally? | 

A Orally? 
Q Without any written agreement of any kind? 
A That never was put to writing ever? 

Yes. 

A few thousand dollars. 

Was your deposition taken in this case? 


No. 


THE COURT: Next. 
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CROSS EXAMINATION 
BY MR. BERGEN: 
Q Mr. Masucci, are you an attorney? 
A Yes. 
Q How long have you been a member of the 


A Since 1965. I am not sure. 


Q Speak up just a little bit, please. 
A 


I am not sure. About 1974 or ‘65. 

Q Where did you go to law school? 

A New York Law School. 

Q You said before that you would enter into an 
oral agreement with Mr. Levy. Is that based on your long- 
standing relationship with Mr. Levy? 

A Yes. 

Q Would you enter into an oral deal similar to 
the one that Mr. Prettyman just talked about with anyone 
else? 

Probably not. 

How about John Lennon? 

No, I wouldn't. 

MR. BERGEN: Thank you. 

THE COURT: Mr. Grumbach, do you have anything? 
MR. BERGEN: No, I have some more, your Honor. 


I am sorry. 
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THE COURT: All right. I thought you wer 
thanking him because you were finished. 
MR. BERGEN: I was thanking him for the answer. 
THE COURT: You don't need to do that. 
How many times have you done that? 
I have done that about six or sevent imes. 
Do you know where the Club Cavallero is? 
Yes, I do. 
How many times have you been there? 
20, 30 times. 
Are you a member of this Club Cavallero? 
A You have to be a member to get in. 
Q Do you know how many times you have been there 
with Mr. Levy? 
A With Mr. Levy? You mean go to the place 
with him? 
Q Entering with him or meeting him there and 
spending the evening with him? 


A Yes, I would say half of those times. Maybe 


more. Whenever he is there, I will go over and say "Hello", 


Q When you purchased a record company from 
Mr. Levy, what was the name of the record company? 

A Tico Allegro. 

Q Did you purchase the entire record company 
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from him? 
A Yes. 
Q Was that pursuant to a written agreement? 
A Yes. 
Q Were both sides represented by attorneys? 


A Let me think. I am not sure if the papers 


I were drawn by his attorney and I read them. I don't 


remember. 

Q Were they drafts of the agreement? 

A Yes. 

Q You said also that Mr. Levy used to 
distribute your records, you mean the records of Fania 
Records? 

A Yes. 

Q Was that pursuant to a written agreement? 


No. 
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9 What time did you leave the farm on Sunday after 
noon, do you recall? 
A I think it was right after lunch. I am not 
sure wnat time it was. 


a) Did everyhody leave at once? 


A Some of the musicians, I think, went earlier. 


Mr. Lennon went with Mr. Levy in his car and we all took offi. 
In fact, I think we followed each other down 
the nighway. 
Q You said before also that there were no rehear- 


sals on Sunday morning. 


A Not that I knew of. I mean I didn't get up 


early, so I don't know. I stayed up that night at the 


rehearsal. Whether I got up I don't know if there was a 
rehearsal or not. 

Q Do you recall whether you heard music hbeina 
played during the morning? 

A I didn't hear it. 

Q There wasn't any rehearsal in the afternoon 


because you all left. 


A Right. 
ie) And on Saturday there was a total of two to 
three nours of rehearsals, you say? 


A No. I believe there were two rehearsals, one 
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in the afternoon and one after dinner, late at night. The 
one after dinner lasted two or three hours. 

Q I thought vou said earlier that the rehearsals 
lasted two or three hours. Was that just the evening one. 

A Fach one. The one in the afternoon might have 
lasted two hours, I am not sure, hecause I went out to walk 
around and this and that. But the one at night I stayec 
the whole time. 

9 Now, you testified that somebody said, and you 
weren't sure who said it, that the album was going to be so 
good that disc jockeys would have to pay for it. Have you 
ever in your experience heard of disc jockeys paying for a 
record? 

No. 


That isn't the practice in the recording indus- 


No. 

Q Do vou recall whether Mr. Lennon, instead of 
saying the album was going to the Morris Levy's, that he 
was aoino to record some of Morris Levy's songs? 

A No -- that was said, too. 

Q That was said, too? 


Yes. 


' 
i 
1 
| 


Was there anv talk about which Morris Levy sonas: 
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he was going to record? 

A Yes. I don't remember the names right now, but 
there was, you know, the tunes were named. 

9 But you don't recall t*e tunes now? 

A You know, if someone mentioned the names I prob-| 
ably could remember, but I don't remember which ones were | 
his or which ones weren't his, but thev were discussed, that 
some of Morris Levy's songs would be on that album. 


THE COURT: 1 wonder if I can have the last 


couple of questions and answers. 

(Record read.) 

THE COURT: I am sorry, I am going to ask the 
reporter to read that again. 

(Record read.) | 

THE COURT: It is the first question. TI want to| 
make sure that we have the record straight on that. 


Mr. Bergen asked you, if I am not characterizinga| 


it rignt, Mr. Bergen, you correct me. I think Mr. Bergen 
was asking you to recall this: Whether instead of Lennon 
saying he was going to record the album for Levy, instead 
of that it was said that Leonnon would be recording some of 
Levy's songs? 

That was your question, riaht, “ir. Bergen? 


MR. BERGEN: Yes, your Honor. 
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THE COURT: I want to make clear what your 
answer is. 
THE WITNESS: It wasn't “instead of". It was 
"besides." 
THE COURT: All right. 
Go ahead, Mr. Bergen. 


Has Mr. Levy told vou what this case is all 


Yes. 

Do you recall whether he told you that? 

A Exactly whether, no. Prior to this. 

Q Have you ever licensed any master recordings 
owned »y Tiko Records to any other record company? I am 
sorry, strike that, your Ilonor. 

Have you ever licensed any master recordings 
owned by Fania Records to the other record companies? 

A Yes, I have. 

9 Are those licenses in writing? 

A Some are and some aren't. 


a) The ones that are in writing, is there a set 


time period for the license. In other words, a period of 


duration as to how lona the license will run? 
A In words in writing? 


ia) Yes. 
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Yes. 
Even the ones orallv? 
It is usually three to five years, you know, it 
depends. 

Q Is another one of the provisions in oral -- in 
these written licenses what the royalties are that are to 
be paid to the licensor? 

LN Yes. 


9 Is there also a provision as to whether those 


rovalties will be naid, in other words, is it semi-annually 


or quarterly? 

A Yes. 

9 Is there also a provision in those written 
license agreements as to what happens at the end of the 
license? 


Is there a reverse of the masters back to the 


licensor? 

A Yes. 

Q Is there also in those written licenses a pro- 
vision covering the territory of the lisense? 

A Yes. 

Q Is there also a provision in those written 
licenses as to who is to pay the royalty to the artist? 


Yes. 
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The artist on the master recording? 
Yes. 
Q Isn't it standard in these licensing contracts, 
these written licensing contracts, that the licensee is 
reponsible for paying the copyright owners? 


A Yes. 


9 Is it also a standard provision of written 
agreements for licensing masters that there is some kind of 
an advance paid to the licensor for the license? 

A Sometimes, yes, and sometimes, no, depending 


how strong you are. 


Q You mean "strong" in terms of the stature of al 


Or the label. 


Or the label. 


Are there also usually in these written license 
agreements sell of rights at the end of this contract? In 
other words, whatever is left over at the end of the license, 

A Yes. 

Q Is it also standar’ in these written aqreements 
that there is an auditina provision allowing the lixwaner 
to come in to audit the records of the licensee? 


A Yes. 


Q And also an accounting provision? 
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Yes. 
Q Are these terms also standard in oral aqreements 
oral license agreements? 


A Well, all of those things are standard except 


for how much, you know, what percentage and what territory, 


but the rest is all -- 

Q I mean the aeneral headings of each one of 
these provisions. 

A Yes. 

HE COURT: What did vou sav, everything is 
standard, except what provision? 

THE WITNESS: The specifics. 

THE COURT: Except what? 

THR WITNESS: What percentage. Like normally 

percent of a hundred. 

Like you can make a deal in two minutes, you 
know, 12 percent of a hundred. What advance, if any. How 
long and what the terms are ~~ what the time is. 

THE COURT: The other things are standard ana 
understood? 

THE WITNESS: Right. 

THE COURT: What is it that vou need to set in 
your two minutes? Go over that aoain. 


THR WITNESS: The percentage. I would say the 
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‘percentage should be discussed. It is usually 19 or 12 


percent. 

THE COURT: So vou decide whether it is going to 
be 10 or 12 percent or what other, right? 

THE WITNESS: Riaht. What territories. 

THF COURT: And what else, advances? 


THE WITNESS: What advances, if any, and where, 


MR. PRETTYMAN: We can't hear, your Honor, Tt am 


you know, is it a three or four year deal. | 
| 

| 

| 

| 

| 


WITNESS: Whether it is a three or four year 


PRETTYMAN: Thank you. 

COURT: And all these auditing procedures 
and selling of the records, they are all more or less 
assumed. 

2) But in the written contracts, they are in there. 

A Yes. 

9 Now, the sell of provision at the end of the 
term, is there anv particular period of time for this sell 
of provision? 

A It is usually six months to a year. 

Q How about the accounting provisions, is there 


a time period for that? 
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It's either quarterly or semi-annually. 
Q But how long after -- assume just for the pur- 
pose of the question that it is a semi-annual pavment of 
royalties. How long after -- 


THE COURT: Is there a form that you usually 


THE WITNESS: Yes. 


THE COURT: Why don't you give me a form? You 
don't have to have somebody rememberina. 


MR. BERGEN: I was just tryina to find out what | 


the standard periods were. 


THE COURT: 1 assume there is a form that every-| 


body uses. Can't you give me one? 


MR. BERGEN: There is a standard provision, your| 


Honor, for an accounting of the royalties and auditing. 
What I am talkinc about is there is a standard period. Is 
it like six months or a year. That is all I am talking 
about. 

COURT: All right. 

these things that are in some form? 

WITNESS: Yes. 

COURT: Do you have a batch of forms around 
your place? 


WITNESS: Yes. 
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THE COURT: And you use the same forms? 


THE WITNESS: 99 percent of the time. 


THE COURT: And they have -- what is it that 


you have to fill in? 
THE WITNESS: More or less that. The few 
spaces for what I have just mentioned. 
* COURT: The percentage? 
. WITNESS: Yes. 
THE COURT: The territory? 


THE WITNESS: The advances. 


THE COURT: And whether it is three or five 
years, all of those things, right. 
THE WITNESS: Yes. 
THE COURT: The name of the sona, riqht? 
THE WITNESS: Right. 
THE COURT: Okay. 
? Mr. Masucci, to go back to the weekend at the 


farm, did you talk to John Lennon at any other time while 


you were at the farm? 

A Besides -- 

Q Did vou have a face-to-face conversation, just 
two of you? 

A Yes. 


Did he say anything about making an album for 
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Morris Levy during those conversations? 


A No, we didn't discuss the album. We were playin 


THE COURT: You are talking about at the farm? 

MR. BERGF’: Yes, at the farm, your Honor. 
THE COURT: I quess I missed this. 
Let's have that read back, please. 
(Record read.) 

Q Did you have my conversations with anv of the 

musicians during the weekend? 
A No. 


2) Did you hear any of the musicians say that they 


were up at the farm because John Lennon was making an album | 


for “Morris Levy? 
I didn't speak to the musicians. 
Q Did you hear any of the wusicians say that to 
anyone else? 
A No. 
MR. BERGEN: I have no further questions. 
THE COURT: Mr. Grumbach. 
CROSS EXAMINATION 
BY MR. GRUMBACIiI: 
9 You were asked, “r. Masucci, about the advance 


and its relation to the stature of the artist. 
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the greater the advance; that would be the relation? 
A Yes. ' 
9 You have testified, “ir. “lasucci, that you would 


make certain kinds of oral deals with "fr. Levy. Let me 


ask you whether you were talking about Mr. Levy individually 
or with some company that Mr. Levy was connected with? 

In other words, these oral deals that you made, 
did you think that you were making a deal with Mr. Levy as a 


person or were you relying upon the fact that you had a deal 


with one of his corporations? 


Is it correct that the more prominent the : 
| 
| 
| 


| 
A Well, they were with the corporations, but it is! 


the same thing, really. 


Q Is it the same thing to you that you have a 


| 
| 
| 
| 
deal with an individual? You are an attorney, aren't you, | 
Mr. Masucci? | 
A Yes. | 
Q Do you understand the difference, Mr. Masucci 
petween having a deal with an individual in which his personal 
credit is on the line and having a deal with a commany in | 
which you are stuck with whatever assets the comnanyv has 


| 
| 
after it has paid off its creditors? | 

A Do I understand that? | 


Q Yes. 
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Yes, I do. 

Q So you are testifying you would be willina to 
make oral deals with Mr. Levy's companies as well as “ir. 
Levy himself? 

A If the deal was made with Mr. Levv, yes. 

Q You say that you purchased Tiko Records from 
Mr. Levy, is tha correct? 

A Yes, I did. 

When did you buy the company? 

I think about a vear ago. 

Was that a deal in which vou paid cash? 

No. 

what were the terms of the deal? 

THE COURT: This was one that was in writina, 
wasn't it? 


THE WITNESS: Yes. 


Q When I say what were the terms of the deal I am) 


simply asking you how much did you agree to pay Mr. Levy 
and did you agree to pay it on time, in other words, over a 
period of time? 

A Yes. 


So at the present moment co you owe Mr. 
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How much? 
300,000. He owes me money, too. 
How much does he owe vou? 
I would say maybe a hundred thousand. 


THE COURT: I thins you better keep your voice 


Let me just ask you one more question. 

lf you had a deal in which you had a very promi- 
nent artist and you were making a deal even with Mr. Levy, 
under which that artist would record an album for Mr. Levy, 
would you enter into an agreement that didn't contain a | 
provision that seabed vat to come in and audit the books | 
so that you could check to see whether the sales were at se 
same volume that had been representea to you. 

THE COURT: Can you read the question. 

(Question read.) 


THE COURT: I don't know which side "you" is 


re) I think vou have testified that it is standard 


procedure in agreements to have a provision that permits you 


to go in and audit the hooks of the person that distributes 


the records to check and see whether or not the number of 


THE COURT: "You" meaning lisensor? 


| 
| 
| 
| 
sales that you are being paid in royalties -- 
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MR. GRUMBACH: Yes. 

To see that the seller of the album is not under 
cutting the number of records that he is purporting to you. 
that you are entitled to get royalties on. | 

That is correct, is it not? 


| 
A Even if it is not in there, I still have the | 
right to audit. | 


Q I just want to ask you about this auditing R 
right. | 
When the sales are over for the album, how long is 
it customary for you to be able to send your accountants 


in to audit the records? 


A When the right to the sales are over or the -- 


Q When the rights are over. How much longer do a 


have to go in there and check the books? 


A Until the statute of limitation runs out, I 


Q Until that time they have to have their books 
available for you to look at. That's standard, is that 
correct? 

A Yes. 

9 You are entitled to sce them? 

I would say so, yes. 


And that is standard in the industry for a major 
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artist to have those rights? 

A I told you, it is a riqht. It has nothing to 
ado with the industry. ‘They can audit anv time. 

MR. GRUMBACI!: Thank you. I have no other 
question. 

THE COURT: Redirect? 
REDIRECT EXAMINATION 
BY MR. SCHURTMAT: 

Q When you make an oral ¢ al is the oral deal 
sometimes reduced to writing later? 

A Yes. 

9 In such instances is it your view that you have 
an oral deal, that you have a deal even before the writing 
is made? 

Yes. 

r.) And have you heen involved in situations where 
the oral deal was in fact performed in whole or in part 
before the writing was made? 


A Definitely. 


9 Now, in connection with the license and leasing 


aqreements that you were asked about, I noticed that you 
mentioned a designation of territories. 
Are these deals for foreign rights or U. S. 


rights? 
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A Foreign. 
Q What you were just talking about had to do with 
foreign rights? 
A Yes. 


Q When you spoke about a length of time of three 


to five years, that related to foreign rights? 


’*R. BERGEN: Objection. He is leading him, 
your Honor. 
THE COURT: Yes. 
Let's just go back. 


MR. SCHURTMAN: I will rephrase the question. 


THE COURT: Just start this area again, please. 
You testified in response to questions in cross 
examinatior. that the iicenses were a period of three to 
five years. “ly question to you is: Does that deal with 
domestic or foreign rights? 
A Foreign. 
Q And you testified about a sell off of albums. 
Does that deal with domestic or foreign situations? 
A Foreign. 
THE COURT: I am so unfamiliar with it I don't 
understand it. 


Why would there be a sell off riaht only for 
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foreign rights? 

What is a sell off? 

THE WITNESS: In other words, if you have a deal 
for one year, and, say, at the end of the year you no longer 
nave the right to manufacture that album, but you may have 
20,000 manufactured, already produced in your warehouse, so 
you could sell -- you have to give them an affidavit that 
you have 20,000. 


THE COURT: I think T understand. why would 


| 
| 
| 


there be a provision for sell off only for foreiqn? Do 
you mean records in a foreign warehouse or what? 

“HE WITNESS: I only license ™v records, in 
other words, all my records are produced by me in the United 
States. So, any time I give a license it is only for the 
rights to England or [france to make that record. 

THE COURT: So as far as you personally were 
concerned, are you telling me that you don't make licenses 
to a domestic record maker to sell records in the United 
States? 

THE WITNESS: Of his, no. 

“MR. GRUMBACH: I didn't hear the last 
vour Honor. 


COURT: He said, “Of his." 
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THE WITNESS: In other words, I may take a 
record from Argentina, someone's record and have a license 
to use it in the United States for three to five years. 

Or, I may give one of my records to a foreign country 
to license. And, those are the particular details of that 
kind of a deal. 

I have never licensed an American record made in 
the United States to produce in the United States. I just 
sign the artist and if I sign the artist the record is mine 
forever. And, I pay him the royalty on it. 

THE COURT: And you ‘made the records and sell 
the records? 

THE WITNESS: Or he makes the records and 
gives it to me, I buy it from him and give him a percent- 
age. 

THE COURT: And you distribute -- 

THE WITNESS: He licenses the records to me 
forever if it is in the States. If an artist comes to me 


with a record and says he wants $5,000 advance anda 


percentage, right, and I sign, that's it, that's my record. 
He turns over all his rights and title of that record to me 
for the percentage and advance. 


THE COURT: Let me see if I can summarize it. 


If we are talking about licenses, we are talking about, 
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I guess, copyrights. Is that what we are talking about? 

THE WITNESS: I am talking about a particular 
product, a finished product, a recorded album. 

THE COURT: When you say that somebody in 
Argentina may let you have a song, or whatever you said -- 

THE WITNESS: An LP, another' record company. 
Ifa compaay in Argentina says to me would you like to 
sell my record in the United States, 

THE COURT: That means they make the record down 
there? 

THE WITNESS: They make the tape and I make 


the record here. 


records out and pay rolalties to the fellow in Argentina, 
right? 

THE WITNESS: Right, and they pay che artist. 

THE COURT: Now, is it true that you may have a 
tape of yours and somebody in Argentina wants to sell records | 
down there, right? 


THE WITNESS: For me, right. 


THE COURT: So you do the same fellow in eae 


| 
| 
| 
| 
| 
| 


as you described before. You send the tape down to him, 
give him the right to make records and sell them in 


Argentina? 
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THEWITNESS: Correct. 

THE COURT: And there you license him for 
three to five years; you give him a sell-off right? 

THE WITNESS: Right. 

THE COURT: But, you are saying that as 
far as within the United States is concerned, you do not 
and have never had a tape of yours that you have given to 
another manufacturer in the United States and licensed him 
to produce records from that tape, is that right? 
You just don't do that kind of business? 

THE WITNESS: No. I would take a tape from an 
artist and give him an advance in percentage. But, 


then it is my property. It is not for two, three, or 


five years. 


THE COURT: In other words, it is a permanent 


thing. You have bought it from him. 


THE WITNESS: Right. 


I want to make a record and you finance the record for 

them, you sign them to a contract. Some artists come with a 
finished record, and the only thing is, before you put 

the money out and to make it, this way you buy it already 
made. 


THE COURT: A little while ago when Mr. Bergen wi 
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questioning you, I was under the impression, and I think 
you told me that you engage in one way or another in a lot 
of license transactions, and except for four, five terms, 
the basic terms of these boiler plate things that 
everybody understands. 

THE WITNESS Right. 


THE COURT: Were you referring to these 


licenses back between you and the foreign people? 


THE WITNESS: At that time that's what I was 


referring to. That's my major -- 

THE COURT: You do a lot of that. 

THE WITNESS: Yes. 

THE COURT: And as far as some artists in the 
United States who may have a tape and sells it to you, 
would that be an -- 


THE WITNESS: That's another form. One is a 


foreign license agreement form and the other is a purchase 
or artist contract form. 
THE COURT Are they standard forms too? 
THE WITNESS: Yes. 
THE COURT: All right. 
BY MR. SCHURTMAN: 
Q One last question, Mr. Masucci. 


Have you personally have any experience 
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licensing masters for use in special TV promotions? 
A No. 
MR. SCHURTMAN: No further questions. 
THE COURT: Anything else? 
RECROSS EXAMINATION 
BY MR. BERGEN: 
Q Mr. Masucci, do you how what record company 
Mr. Lennon is under contract to? 
A Apple, I think, or Capitol. 


Q Have you ever heard he is under a contrac to 


A No. I may have, I'm not sure. 


Q When you weretalking about when artists come 


to you with a record or you sign an artist, you were talking 


about a ccentract similar to the one between Mr. Lennon and 
Capitol. In other words, the record company signs the ar- 
tist to its label? 

A Right. 

Q And that means that whatever records that 
artist makes for your record company, you own those records 
in perpetuity, those masters, I am sorry? 

A Right. 

Q And isn't it standard in the recording industry 


that reported contracts with artists are exclusive? 
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Yes. 


Q When you purchased Tico Records from Mr. Levy, 


did you pirchase the inventory or the inventory plus the maste 


recorded? 

A Both. 

Q And did you purchase them in perpetuity? 
Yes. 
MR. BERGEN: I have no further questions. 
THE COURT: Anything else? 
All right, you are excused. 
(Witness excused.) 
THE COURT:Let us take a short recess. 


(Recess.) 
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acres a 


epensomemmenanar 


MR. PRETTYMAN: Your Honor, a couple of 
preliminary matters. 

THE COURT: Okay. 

MR. PRETTYMAN: The sales figures on the rock an 
roll album will be introduced in due course, but since your 
Honor asked about them yesterday very informally, I think 
it might be helpful if I just gave you the information I have 
so that you will have that in mind as we go along. 

The latest figures on rock and roll domestically | 
that I have, which would be through December llth of ‘75, 
would be approximately 367,000. 

THE COU: December 11,1975, how many? 

MR. PRETTYMAN: That would be albums and tapes, 
367,000 

For the rest of the world, and here the figures 
vary in terms of time, that is, for United Kingdom they are 
through January 8th of '76 and for the other countries 
through November 30th of '75, but the total for the rest 
of the world is on the order of 443,000. The exact figures . 
witd be, as I say, introduced in due course, but I thought 
since your Honor raised the point, I would clarify that 
for you. 

THE COURT: Okay. 


MR. PRETTYMAN: Tne other matter is, your 
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Honor, you yesterday aentioned the possibility of both 
sides deferring the cross examination of the major witnesses 
until all of the major witnesses had testified on 
direct. 

Defense counsel would, of course, like to 
accommodate your Honor in every way that we possibly could. 


In this case, however, we feel quote honestly that it would 


be detrimental to our rights to postpone the cross examination 


at least of the principal witnesses, Mr. Levy and Mr. Cahl, 
who were at the October 8th meeting. 
THE COURT: You can see on Masucci. Masucci's 


cross yielded about two minutes worth of real information and | 
it went on and on. Now, there is very little. | 
It happens ail the time. ee particularly happens 
when defendants are examining plaintiffs. When we get to 
the plaintiffs examining the defendants, they don't waste 
so much time because they have their case in. 

It is almost a psychological necessity. 
It just happens. 

Now, I will trust you. You have to decide how 
you proceed, but I am going to tell you that I may intervene | 
because I just don't want to heve another long wasted 


period as I think there was with the Masucci cross very 


largely. 
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Now, you will inevitaly be trying to get in 


a lot of points, wich are much better, “uch clearer done 


through your own witnesses, md so on, obviously, I am sure 
there are very important things to be covered in the cross 
examination of a witness in this case, but let us just 


use the time to the best advantage. 


snasnsnmsmans tna aataann ate mr 
—————————————— 


tar PRETTYMAN: I do feel I do have to state 
on the record, your Honor, that first of all, I mostly 


respectfully disagree with you about Mr. Masucci's cross 


<n nest esaamamenineeni 


examination. 

THE COURT: I was sure you would. 

MR. PRETTYMAN: Secondly, even more to the 
point, this is a peculiar case in the sense that Mr. Levy 
is bring it and he is basing it on an oral contract 
which he claims he made. I tnink it is peculiarly 
necessary in a case of this kind that we be able *o 
cross examine him as to precisely what happened and with 
great deference, as T say, we dc want to accommodate you, 
I think we are entitled to cross examine him at length 


as to precisely what occurred and all the circumstances 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


and any deviations there might be from his prior sworn testi- 
mony . 

With that -- 

THE COURT: I don't think we have to argue 


e 
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in the abstract. I could go over with you, if you want 


~ 


ee 


me to, the cross examination of Masucci. 


the circumstances and considerations that he would have in 


4 | The business about the deposition reading 
5 | yeilded nothing. 
| 
6 | The -- 
7 | MR. PRETTYMAN:: May 1 ask a question there, 
| 
8 | your Honor? | 
9 THE COURT: Look, it was so attenuated and rT | 
™ 10 told you at the time and I cut you off and I meant it. | 
11 | Now, the one point that I really got from that | 
2 | cross examination, there were two or three questions about | 
| 
| 


entering into these oral agreements and that he would do it 


| with Mr. Levy because of a long standing relationship. 


| However, he wouldn't do it w’th a stranger 
| such as Lennon. That helped and amplified his direct. 
| And there were one or two cther points, but a 
lot of it could have been brought out as well on your own 


testimony. 


Let us go on. 


ORETTYMAN: Your Honor, I hav. to object 


MR. 


in the strongest possible terms to your Honor reaching a 
conclusion in regard to the reading of the testimony of 


Mr. Levy. You are reaching a conclusion at this stage 
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of the case that that was meaningless. The fact that 

Mr. Levy would swear under oath that he got the full story 
from Mr. Masucci and he got an entirely different story 
than what Mr. Masucci testified to here today, I regard as 
an extraordinarily important and I must object to your Honor 


having reached the conclusion that that was a meaningless 


cross examination on that point. 


THE COURT: You can object all you want. 
Go ahead. Let us go. 

MR. SCHURTMAN: I don't want to get involved 
in this last discussion. 

I do wish to make two points to call to your 
Honor's attention. 

Point No. 1. Mr. Philip Cahl , who has been in 
this courtroom and in Judge Mac Mahon's courtroom since the 
trial began received a telephone call yesterday afternoon 
that one of his brothers in Florida had a heart attack and 
was apparently very seriously ill. Mr. Cahl had to fly 
down to Florida this morning. I don't know whether I will 
be able to get him back. 

THE COURT: You will have to worry about that. 

MR.SCHURTMAN: The second point I wish to make 
is that Mr. Prettyman indicated that he wanted to get 


Mr. Bernard Brown, who is the gentleman from England, out of 
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the country by this afternoon. I told him that in that 
case I would strongly urge that Mr. Brown take the witness 
stand some time this morning because I did not want to be in 
the situation where Mr. Prettyman examines him all afternoon 
and then shortly before 5 o'clock somebody says, okay, 

Mr. Schurtman, rush your cross examination. 

I understand that Mr. Brown was here this morn- 
ing and Mr. Prettyman or one of the other attorneys, please 
don't show up now. Come back this afternoon. I simply 
don't understand these tactics. 

Why can't ‘ve put Mr. Brown on now and make 
sure that we have an orderly direct and cross examination 
instead of being rushed at the end of Friday afternoon. 

MR. PRETPYMAN: Your Honor, Mr. Schurtman never 
said anything to me yesterday about having to rush this 
afternoon. He did suggest that Mr. Brown be put on this 
morning and I suggested that he be put on after lunch and 
I thought we had agreed that he would be put on after 
lunch. 


THE COURT: I don't think anybody is playing 


games. I think that probably Mr. Prettyman has a mere 


} 


estimate of how long he will need to examine Mr. Brown and 
I assume that you will have the opportunity to cross and 


I am sure everybody is contemplating that. 
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MR. SCHURTMAN: All right. 
THE COURT: What do we do now? 
MR. BERGEN: May we have Mr. Levy on cross 
examination, your Honor? 
THE COURT: All right. 
MORRIS LEVY, resumed. 
CROSS EXAMINATION 
BY MR. BERGEN: 

Q Mr. Levy, I am going to read to you from your 
testimony before Judge Mac Mahon at page 122 and I quote and 
this is cross examination by me: 

"Q Mr. Levy, in your testimony, in your pretrial 
deposition at page 75 you testified and Iquote, referring 
to who was at the October meeting. 


"9 Do you know a Mr. Bernard Brown? 


'"A He was not there. Mr. Lennon is confused in 


his testimony that he was there. He came in two nights later 


at the Lirthday party that I threw for Mr. Lennon. 
"9 You are quite clear that Mr. Brown was not 
at this meeting? 
lea Yes, sir.' 
"Do you recall that testimony? 
Yes, sir." 


THE COURT: Can I get this clear? Are you 
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reading from his testimony at the trial before Judge 
Mac Mahon? 
MR. BERGEN: Yes, your Honor. 
THE COURT: Or are you <caktu- tram a 


deposition that was read at that trial? 


and my first question to him was, I quoted to him from his 
deposition. 
THE COURT: All right. Pick that up again, 


please. 


| 

| 
MR.BERGEN: I am reading from the Mac Mahon conta 

| 

1 

| 


Q You answered “Yes, sir." 

"Q And was that testimony accurate, Mr. Levy? | 
"A To the best of my knowledge it was. I have no | 

knowledge of meeting Mr. Brown that night. He might have been 

there, but he wasnot involved and he was rot. sitting for a 


long time at the table if he was there." 


Do you recall that testimony, Mr. Levy? 


A Tha: was at the deposition. 


Q No, I am talking about the testimony I read just 


| 
| 
\ 
| 
i 
| 
| 
| 
| 
| 


now from the second day of the trial when I started cross 
examination. 

A Sxcuse me, I do not understand. That is your 
reading of the deposition of June into the first day 


of the trial ; isn't it? 


SOUTHERN DISTRICT COURT KEPORTE!.5. U.s. COURTHOUSE 
FOLEY SQUARE. NEW YORK. NY. = 791-1020 


432 
Levy-cross 


Q Part of it is, but part of it is following up -- 
I will read it to you again. 

A You said that is my testimony at. the trial. 

THE COURT: Let us not argue. Let us just 
start over, Mr. Bergen, and read that whole selction and then 
you ask your question. Okay. 

Q I am quoting from page 128 >f the vross 
examination by me on January 13th: 

"Q Mr. Levy, in your testimony, ij: your pretrial 
deposition atpage 75 you testified and { ~uote, referr:n_ to 
who was at the October 8th meeting: 

"Do you know a Mr. Bernard Brown? 


"A He was not there. Mr. Lennon is confused in 


his testimony that he was ther:. He came in two nights late 


at the birthday party that i threw for Mir. \7nnon. 

"Q You are quite clear that Mr. Brown was ct at 
| this meeting? 

"A ' Yes, sir." 

Do you recall that testimony? 

A Yes, sir. 

Q And was that testimony accurate, Mr. Levy? 

A To the best of my knowledge, it was. I have 
no knowledge of meeting Mr. Brown that night. He might have 


been there, but he was not involved and he was not sitting 
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for a long time at the table if he was there." 
Do you recall that testimony? 
Yes, sir. 


MR. SCHURTMAN: Your Honor, if Mr. Bergen is 


balance relating to that subject.? 


MR. BERGEN: I am just about to get to it. 


| 
going to read prior testimony, can I ask that he read the 
| 


MR. SCHURTMAN: All right. 

THE COURT: I think I was a little -- Mr. Pretty: 
man, I owe you an apology. When I said that cross | 
examination, you know my remark, I wasn't trying to be | 
disparaging to you. My only point and obviously everybody | 
in this courtroom is very able counsel and, as such, I rely 
on you to help me get the trial accomplished in the most 
expeditious maziner. 

I mean that. I cannot decide whether there 
should be cross examination or not or how long it should be. 

I have no way of knowing that. : 

I just ask you to take seriously what I have sai 
because my observations, I think, are the result of some 
degree of watching trials and I think that we can conceivably, 
without doing violence to anybody's rights, maybe save some 


hours if you simply bear this in mind and do the best you can. 


It is just something for you to consider. 
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MR. PRETTYMAN: Tt is a little awkward for me, 
your Honor, because I thought Tt was brinaing out to be very 
honest with you, something that was extraordinarily signi- 
ficant. 

THE COURT: I will give it the most piercing 
thought. I get your point and I certainly don't mean to 
indicate I won't consider it, of course I will, and so I 
really retract my remark. 

It was an unfortunate remark and I think vour 

was well taken. 

Let's go on on that basis. All right. 


Quoting acain from your trial testimony, Mr. 


Was Mr. Brown there or wasn't he there?” 

Now, I am going over to page 129. 

It seems he was there now." 

So your testimony was inaccurate on that point? 
To the best of my knowledge, it was accurate 


at that point, but I have no recollection of ‘ir. Brown 


that evening. | 


"THE COURT: Well what has happened between then 


and now to change your mind? 


“THE WITNESS: Half a dozen people says he has 


been there, sir, but he was not involved in the conversation). 
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"*— Was it a fact, Mr. Levy, that you heard Mr. 
Brown testify in an oral deposition in this case that he was 
there? 

"A And other people do remember him heing there." 

Can I just continue with one more question and 

answer. 

"Q What other people? 

"A Mr. Cahl believed he was there. “iss May Pang 


testified ne was there. Mr. Lennon did, but he was not 


Do you recall] that testimony? 

Yes, sir. 

MR. SCHURTMAN: Would you finish the part 
about Mr. Cahl's recollection. 

MR. BERGEN: Fine. 

Quoting from vage 139. 


Did I understand your testimony correctly just 


| 
| 
involved in the conversation at our table to my | 
| 
| 
| 


THE COURT: Again, is this the transcript hefore 
Judge “MacMahon? 


MR. BERGEN: Yes, it is. 


Q "Question. Did I understand your testimonv 
correctly just now that you think Mr. Cahl remembers him 


beina there? 
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"A It is his recollection has been refreshed, too, 
.thst's correct. 
“9 But he did "and the word is "testimony", but 
I think it should be "testified" in his deposition also that 
Mr. Brown was not there, do you recall? 
"A I am not sure what Mr. Cahl testified in his 
deposition. 
"Q You read Mr. Cahl's testimony. 
"A No, sir. 
"9 Have you talked to him about this case at all? 
"A Yes, sir. 
"Q Have you talked to him about whether Mr. Brown 
was there? 
"A Yes, gies 


Then I went on to read a portion from Mr. Cahl's 


MR. SCHURTMAN: That is sufficient. 
Q In the testimony in this trial of January 14, 
page 126, beginning at 125, you testified: 
"Q Who was present at this meeting?" Referring 


to the October 8 meeting. 


denosition. Is that sufficient. Mr. Schurtman? 
. | 


“A Harold Seider, John Lennon, May Pang, Phil Cahl, 
myself and later, I am informed, Mr. Bernard Brown. 


“What's his name? 
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Bernard Brown? 
Bernard Brown. 

"Gg Mr. Levy, you had previouslv testified that vour 
recollection was that Mr. Brown was not present. 

"A It was my recollection at the time that I tes- 
tified, Mr. Schurtman, and TI still cannot really place him 
there because he did not get involved in any conversations 
with what was going on or I don't believe he was there most 
of the time. I really don't." 

Do you recall that testimony, “Mr. Levy? 

A Yes, I do. 

Q Can you tell us now which is it: Is it that 
Mr. Brown did not aet involved in the conversation or that 
you don't believe he was there most of the time or at all? 

A Well, I really still under oath I couldn't 
honestly swear that he was there. I have no recollection 
of Mr. Brown. 

Now, if evervbody is going to say he was there, 


I still don't »ememberthe man being there at that meetina. 


He was certainly not involved in any of the discussions that | 


took place. That I could swear to no matter what anybody 
says. He was not involved in the discussions that took 
place. 


But you cannot swear to whether he was there or 
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A No, I guess I cannot. 

Q At your deposition page 75, Mr. Levy, vou swore 
not only that he was not there, but that Mr. Lennon was 
wrong, isn't that correct? 

A That was an honest answer as mv recollection at 
that time and I was being questioned for three solid days 
there and with five lawyers and I tried to he candid and 
answer the questions, Mr. Bergen, and I imagine there I mav 
nave made a mistake in recollection or anything else, but I 
tried to be honest and candid and answered the questions to 
the best of my ability. 

Q Mr. Levy, that testimony that you gave was durin 
the morning of the first day of your deposition? 

A I know that. 

Q The fact that it was three days has notiing to 
do with it, does it? 


Could you have been wrong about some other 


things that happened on October 38? 


A I believe I have testified to my recollections, 
my beliefs and tried to be honest about what took place that 
day, Mr. Bergen. 


Q I am not questioning your honesty. I just asked 
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THE COURT: Look, Mr. Bergen, you don't have to 
say that to the witness. You don't have to comment to him. 
You just ask questions. We can make this go along. 
9 Mr. Levy, is it vossible that you could be wronq 
about other thinas that took place that niqht? 


A Mr. Bergen, if you say anything is rossible, 


anything is possible in our society today. 


C I am talking about the night of October 8, 1974, 


I have tried to be honest about it, but anything 


is possible. 
Q Mr. Levy, I show you a document previously 


marked as De.<ndant's Exhibit AJ for identification and ask 


| 


you if you can tell the Court what © .at is? 


| 
| 
| 


A It is some pages out of the guest hook up at the 


That is the quest book from your farm in Ghent, 


Yes. 
MR. BERGEN: I offer this in evidence, your 


Honor. 


THE COURT: Any objection? 


MR. SCHURTMAN: No objection. 


THE COURT: Received. AJ. 
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(Defendant's Fxhibit AJ received in evidence.) 

Q Mr. Levy, looking at Defendant's Exhibit AJ 
in evidence, can you tell me where the names of the peorle 
appear who were at the farm the weekend of %ctober 17, 18, 
19 and 29? 

A There is a name here, 10-19-20. 

THE COURT: Keep your voice up. 

19-19-29 and selenite siqned Dick Tracy, USA. 
Do you recognize that handwriting? 

No, sir. 

That is on the bottom of the first page. 

A Right. 

Q Maybe we can short cut this. Do the names of 
the people on the second page, are they the names of the 
people who at least signe” the guest register for that 
weekend? 

A I wouldn't be sure if it was all of them or if 


there is additional people. 


Q I just asked whether they were the ones who signed 


it that weekend? 

A I imagine it woulda be. 

Q Can you review the list and tell us whether 
there were peoole other than the ones who signed the guest 


register who were there that weekend? 
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I think to save time, I think the onl, ones chat 
cover this weekend are on the second page. 


A No, that isnot so. 10-19 somebody wrote Dick 


Except for Dick Tracy. 


THE COURT: Pid he participate in the discus- 


THE WITNESS: I can't swear he was there, your 


THE COURT: Okay. 
A Let's see if we can make it out. That is 
Winifred and Phil Cahl. 
Q You are talking about the first name? 
A I haven't got my candies, I didn't think I was 
going to testify. I have pellups in my throat, your Honor. 
THE COURT: Will cough drops help you? 
THE WITNESS: Yes, but I have pollups. 
That is the first line Winifred and Phil 


Yes. 


| 
THE COURT: What is your question? | 


“R, BERGEN: I am just trying to ask him to tell 


us whether there were people other than the ones who signed 
on this page who were at the farm that weekend. 


So if he could just review the names, I don't 
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think it is necessary to read them. 


A I can say this, everybody is not forced to sian 


the book. The bock sits there and people sign it and it is 


not a question of signing the book. 

THE COURT: Let me ask you to do this: You 
don't have to make a lot of explanations or excuses or any~- 
thing else. You listen very carefully to Mr. Bergen's 
questions and the other lawyer's questions and vou answer 
those questions and nothing else. If he asks you were there 
other people at the farm that weekend than on this list 
the thing to do is to look over this list and say yes or no 
and, if it is yes, give the names. 

THE WITNESS: Yes, sir. 

THE COURT: Okay. 

| The first line is Winifred and Phil Cahl. 

Who is the second one? 

I think it says Jesse Ed Davis. 

A musician, Jesse Ed Davis. 

Eddie? 

MR. SCHURTMAN: I have a more legible copy 
would that help. 

MR. BERGEN: Thank you. 

Mottau. 


The next line is Ken Asher. The next line 
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May Pang. The next line is John Lennon. 


The next line looks like Keltner. 

Q Jim L. Keltner. 

A The next line looks like a Cynthia Webb. 
The next line looks like— 

Q Klaus Voormann. 

A Klaus Voormann. Lucy H Powell. Cathy and 
Jerry asucci. 

Q The next one looks like Maureen o'Connell. 

A Maureen O'Connell. Norman Shuretsky. 

Q My question is can you tell us the names of any 
other peonle who were there that weekend? 

A I think there was a couple of ladies with the 
musicians. I think there was one or two ladies with the 
musicians. I don't know if they were wives or what. Are 
they in there? You seem to be more familiar with this. 
what was this one? 

Q Klaus Boormann. 

A Who is this? 

9 Lucy Powell, I don't know. 

A I can't place her. 

Q Do you recall the names of any other people 

were there during the weekend? I don't mean for the 


entire weekend, I mean just for the weekend? 
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A I am not sure, there was a piano player that 


showed up late. I can't place the musicians, Mr. Bergen, 


by actual names. I know there was one musician who staved 


up late, is he on there? 

Q Yes, Mr. Asher. 

A Mr. Asher is that one. 

Q Can you tell me which pecple were not to the hes 
of your recollection right now, were not with “ir. Lennon? 
In other words, people other than musicians or Mr. Lennon? 

A Mr. Shuretsky and Brook Shuretsky, 9'Connell 
was not with the Lennon group. Masucci was not with the 
Lennon group. 

Now, this is a strange name, Lucy Powell, that's 

a local town, North Chatham. 

Q You don't know who Lucy Powell is? 


Off the top of my head, no. 
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You say she was not with the Lennon group? 
I don't know. I really don't know. 
Anyhody else -- 

A Phil Cahl was not with the Lennon group. 

1@ Can you tell us the names of any people other 
than the enes you have just listed who you believe were not 
with the Lennon group who were aiso there that weekend? 

A I would have to us» »omething to refresh -- 
there may have been more, there may nave not. I really 
can't. 

THE COURT: I tust don't chink we can wait 
indefinitely. 
THE WITNESS: I really just can't. 

Q Do you recall when was the first time that you 
invited Mr. Lennon to your farm? 

A I think I might have invited him the night of 
the birthday party as a casual thing, if you are not doing 
anything for the weekend, if you feel like coming up, great. 


And, he said he was going to see Mick Jagger 


got back from Jagger's, when we talked about he was bringina 


in the musicians, he had already progressed to bring the 


| 
| 
| 
| 
but the real invitation was made on the Monday night when “ 
1 
| 
| 


musicians in and we were talking about rehearsals. 


MR. BERGEN: Your Honor, may I just have an answer 
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to the question, please. T asked a very simple question. 

A I'm sorry. Mondav night I think. I think first 
it may have been the night of the party. 

Q For the coming weekend, the weekend of the llth 
and 12th. 

A Right, vas. ie 
going to Yr. Jagger's house because you invited him to the 
farm? 

A No. He told me he was going ..meplace else. 
One night he told me he had just come from Jaager's house. @ 

9 Had you planned this weekend ~* th the auests 
other than Mr. Lennon and the musicia:: orio~ +» the time 


that you raised the subject with Mr. Lennon bout coming 


Q And that's how you found out that Mr. Lennon 
| 


to the farm for that weekend? 
A The first weekend =.t he ¢ian't come or the =a 
that he did come. | 
Q The one that he did come. | 
A The one that he did come, Masucci decided to 
come up, I mentioned it to him, and -- I got to aive you 
a background of the farm, Mr. Bergen. I always have eight, 


ten, 12, 15 people up on the weekend and even people call on 


a Friday and say can i come up this weekend. My home is 


open that way up there. 
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Q Mr. Levy, I want to read from your deposition 
in this case. On June 2, 1975, page 215: 
"Q Had you planned this weekend with these 
guests" -- referring to people other than Mr. Lennon and his 
group -- "prior to the time that you raised the subject with 
Mr. Lennon? 


"A No." 


Yes. That's what I just said to. 
I will read it again: 
"Have you planned this weekend with these 
guests prior to the time that you raised the subject with Mr. 


Lennon? 


| 
Do you recall that testimony? | 
| 
| 


"A I would say no." Do you recall that testimony 
A Yes. 
Q You testified yesterday at page 235: | 
“Gg Who paid for the expenses of housing and feeding | 
the people that weekend? | 
"A I did. I believe I was reimbursed from one | 
ox my companies, from Adam vIIt. I'm rot sure they 
reimbursed me. I think I was." 
Do you recall that testimony? 
Yes, sir. 


And you were reimbursed for the expenses for 
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the guests that weekend, for all the guests by Adam VIII; is 
that correct? 
A I couldn't put it that way because I'll tell 
you ow it works, Mr. Bergen. 
MR. BERGEN: Your Honor, I asked Mr. Levy a 


question and ever time I appear to ask him a question he goes 


on and gives me an explanation. 


THE COURT: Why don't you start this way: 

Mr. Levy, see if you could answer a question just yes or 
no, and then we will worry about getting explanations after 
that. 

Can you say did you get reimbursement for the 
weekend expenses of all the gests, even those beyond the 
Lennon group? 

Can you answer that yes or no? 

THE WITNESS: Probably yes. 

THE COURT: All right. Next question. 

Q Do you recall -- what wovld confuse me about 
that question was, I don't know if I got it all from 
Adam VIII. The original question was from Adam VIII. 

MR. GRUMBACH: Your Honor, I can't eau the 
question. 

THE WITNESS: The whole question before was did 


I get it from Adam VIII and that was the explanation. 
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I don't knew if I got it all from Adam VIII. 


THE COURT: But you got reimbursed for all 


THE WITNESS: I got reimbursed for all of it. 

That's how the policy is. 

Q Mr. Levy, you testified that you and May Pang 
and John Lennon drove up in the car on the afternoon 
of August 17th. 

A That is correct. 

Q Do you recall anybody else being in the car 
with you? 

A I think I testified I didn't think so. 

Q Can you tell us whether Mr. Lennon and May 
Pang were sitting in the front seat with you? 

A | Wait a minute, yes, they were. Wait a minute, 


yes, they were sitting in the front seat with me. And 


the reason -- 


Q Do you recall anybody sitting in the back 
é 
I said I wasn't sure. The reason I'm -- 
THE COURT: Just a little slower. 
A I don't think so. 
Q Do you recall if Mr. Eddie Moto drove up to 


farm with you also? 
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No. 
And he was sitting in the back seat? 
A It is possible. Rightnow he is not in my head. 
Q You referred in a couple of places in your 
testimony tc a fellow names Jessie and ifentified him as one 
of the musicians who came from Vermont. Do you recall that? 
A Right. Very amicable fellow. 
Q Mr. Levy, referring to Defendants' Exhibit AJ, 
do you see Mr. Davis‘ name? 
A Yes, sir. 
Q And next to it, I believe it appear to indicate 
his residence is Marina Delray, California? 
A Yes, sir. 
Q And right below Mr. Davis' name is the name 
of Mr. Eddie Moto, which indicates his address as Lindboro, 
New Hampshire. 


A Yes, sir. 


Q Is it possible that you confused Mr. Davis and 


Mr. Moto? 

A Absolutely, completely pssible because I didn't 
know which was which. There was one who said who lived on. 
a farm. It is very possible, completely possible. 

Q The weekend at the farm where Mr. Lennon went 
up, that was not part of this deal from October 8, 1974, was 
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No. That was just for the offering to make 
it easy in my interest as well as his interest. 

MR. BERGEN: Your Honor, I ask again. You 
asked a question that could have been answered yes or no, and 
the witness continues to volunteer. 

THE COURT: I think it is fine if the witness 
understood what your question was. I didi.:« particularly 
understand it so I can't very well blame the witness for 


going beyond something. We won't go back over that. We hav 


et Ue ctndemeniores 


got an answer. 
Q Mr. Levy, , referring to your testimony before 


Judge Mas Mahon, and quoting from page 140: 


"Q You were aware and you had been aware, Mr. Levy, 


that Mr. Lennon was a member of the Beatles? 

"A Yes. 

"Q Do you know whenthe Beatles became popular 
initially? 

“A I guess around '62, ‘61, 62. 


"Q And who had they been under contract with since 


"A EMI 
"Q And the whoel recording industry knows that, 


don't they? 
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I would say so." 

Do you recall that testimony? 

Yes, sir. 

Was it accurate? 

To the best of my knowledge, yes. 

THE COURT: Does that conflict with any testimony 

he has given in this courtroom? 


MR. BERGEN: I don't believe he has testified 


THE COURT: Why don't you ask him? What in 
heaven's name is the need for asking a person whether he 
recalls testifying before Judge Mac Mahon about something 
you haven't even asked him directly in this court and which 
is probably as obvious as all get out? This is a very cumber 
some procedure. Just ask your questions and get on 


with it instead of referring back endlessly to what happened 


before Judge Mac Mahon and the deposition. If there is | 


a clear contradiction between what he says in court and 
what he said on ‘ prior occasion, of course that is useful. 
Basically, just ask your questions directly. 

Q Mr. Levy, you also knew that the Beatles and Johp 
Lennon had an exclusive contract with EMI. 

A Are you reading? 


Q I am asking a question. 
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Yes. 
And -- 

A I am sorry, I answered that too quickly 
because of the way it went down. What was that question 
again? | 

MR. BERGEN: Do you want to read the 
question? | 

THE COURT: Yes. 

(Question read.) 

A Yes. with the exception of ovr rights in the 
United Sti :s. 

Q What rights are those? 

A From my understanding, that I knew general 
knowledge, was that  2re was exclusive, they licensed 
Apples, the Beatles' company in the United States, Apples 


licensed Capitol and my knowledge of the contract is that 


Apple withheld the mail order right before they gave it to 


Capitol. 

Q The mail order rights in the United States? 

A Yes, the mail order rights in the United States. 

Q According to your testimony that is the only 
exception to the EMI, Apple, Capitol agreements with respect 
to the Beatles and John Lennon? 


A I didn't read the contract. That's what I 
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heard. That's also common knowledge ix e industry. 

Q I believe your testimony on di.ect was tr.at the 
basis of your knowledge for that was Mr. Alan Klein? 

A Mr. Klein and -- yes. 

Q And an article in Playboy Magazine? 

fa “hat I read subsequently, yes. 


hd 
; 


Q And you also knew that this was a written 


contract? 
Absolutely. 
And did you know on October 8th that Lennon 


sad an exclusive contract with EMI that was in writing? 


A I would assume so, yes. 


Q ‘An exclusivity is standard in the recording 


business, isn't it, Mr. Levy? 

A Yes. 

Q And everybody knows when an artist is under 
an exclusive contract to a recording company that contract 
is an exclusive one, isn't that correct? 

A Yes, but there are exceptions depending on 
the contract. 

Q And is it the only reason that companies go 
and sign artists and give them advances, is to have them 
on an exclusive contract for that period of time on putting 


out the product? 
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A yes. But, *he bigger the artist the more 

exceptions there may be, Mr. Bergen. 

Q Doesn't Pere mean they could only record 
for the purposes of making phonograph records with one 
compar y? 

A It depends what's in the contract. Yes, it 
means that but then there are also contracts in the business 
that even though it is an exclusive aiaane: if you took an 


artist like Carol Channing, if she was signed with a record- 


ingcontract, she would put in the contract if she were making 


a moticn picture and in order to make the motion picture the 
sound track album may have to go to a company affiliate with 
the mction picture. Another big artist, if she was doing 
a Broadway musical, the soundcast album might have to go to 
producers of the Broadway musical. In the general term 
you are absolutely correct. An exclusivity is what the 
record company seeks but when an artist is important they 
can force in clauses that they want for situations that 
arise, like this here. 

Q Mr. Levy, i read from your testimony at 142: 

"Q Doesn't exclusivity mean that they can only 
record for the purpose of making phonograph records with one 
company ? 


"A Yes. That an exclusivity would mean." 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, N.Y. — 791-1020 


| 


| 
| 


| 
i 


i 
| 
| 
| 
\ 
| 
| 
| 
| 


Je 


| 
| 
| 
| 
| 
| 
| 


| 
| 
| 


Levy-cross 
Do you recall that testimony? 
A Yes, I recall this added to that in his 


courtroom too. 


Q Mr. Levy, I am going to ask you again. Page 


"9 Doesn't exclusivity mean that they can only re- 
cord for the purpose of maing phonograph records with one 
company? 

"A Yes, that is what exclusivity would mean." 

Do you recall that testimony? 

A Yes, sir, and I qualified the answer in front 
of Judge Mac Mahon in further questioning exactly as I did 
today. 

THE COURT: I just can't imagine any greater 
waste of time. I just can't conceive of it. 
I happen to be the trier of the fact. If you are not making 
any impression on me, it is conceivable it may not be 


too valuable. It seems to me, just as an original 


proposition, that the basic consideration of importance is, 


what in fact did the contract say. 

Now, naturally, you haven't come to the point 
when you are putting that in. But, the relevant 
contracts between the Beatles or Mr. Lennon or both of them, 


and Capitol and EMI I would assume furnished the basic 
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groundwork on which this case must operate. And, it may be 
of some importance as to what Mr. Levy understood from ore 
other than reading the contract. I don't say it doesn't, 
but I mean to argue back and forth and read depositions as 
to what exclusivity means, exclusivity is a term defined in 


the dictionary. What he said is -- I don't know whether 


it makes a lot of difference ~~ he knows sitting here and I 
am sure he knew then that the actual terms of how exclusive 
something was depends on the contract. He made clear he 
never made the contract and never had anybody read it for 
him. Why do we belabor this? 

MR. BERGEN: Your Honor, I wasn't aware 
Mr. Levy testified he never had anybody read the contract 
for him. 

THE COURT: Why don't you ask him? 

MR. BERGEN: I was just about to, your Honor. 


THE COURT: That is a lot more relevant. 


I would like to see the contracts in -- 


MR .SCHURTMAN : We were planning to put 


{ 
i 
i 
H 


the contracts in at some point, your Honor. 
THE COURT: Is there any agreement between counsel 
as to any crucial effects of the contracts? For instance, 


| 
| 
is it a matter of dispute between the parties as to whether | 
| 

| 

| 

{ 


as of October 1974, Mr. Lennon was under an exclusive 
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contract with Capitol? Is that in dispute? 


MR. BERGEN: Your Honor, the plaintiffs claim 


there is an exception in these three agreements that run saeaa 


EMI to Apple and to Capitol. The EMI agreement is the basic 
exclusive recording contract between EMI and the Beatles, 
as a group and individually. And, in 1969 there was an 
agreement between EMI and Apple. 

THE COURT: I haven't read the contracts, 
but let us assume for the moment, just for purposes of argument, 
Mr. Schurtman, that the defendants are right. I assume | 
they are contending there was an exclusive contract which 
covered everything including mail order rights. Isn‘t that 
your contention? 


i 
| 


MR. BERGEN: Absolutely, your Honor. 
THE COURT: Just assume for purposes of ciscaiaine 
for a moemnt, Mr. Schurtman, that the defendants are right 
on that interpretation of the contract. Can that contract, 
can such a contract simply be abbrogated and voided because 
Mr. Levy believes or even is led to believe by somebody 
other than a representative of Capitol or EMI that there 
is no such exclusive provision? 
MR. SCHURTMAN: Obviously Mr. Levy could not 


abbrogate the Capitol contract. On the other hand, 


I suppose it is conceivable, and we are dealing with a 
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hypothetical situation, your Honor, it is conceivable Mr. 
Lennon acting on behalf of himself and Apple might make 


a contract any way. That contract might interfere with 


somebody else's contract but that doesn't mean they couldn't 


is liable to whom. 


| 
make the contract and then it is a question of sorting out who 


But, your Honor, I respectfully suggest 


soreness eatenentratn oe et 


that if you would look at one provision in the Apple, 


| 
| 
| 


Capitel contract, admittedly there is a dispute to what 


it means but the language is clear. 
MR. BERGEN: Your Honor, you cannot look at 
one provision Mr. Schurtman would have you look at. 
That is one provision in a contract that is probably sixty 
pages long. We strongly object to that one clause being -- 
THE COURT: I just want to get the positions. 
You would concede as a matter of law that if we look at 
the contract or the contracts, and if the contracts are 
properly interpreted to provide exclusive rights in favor 
of Capitol and EMI covering Mr. Lennon as far as mail 
order, retail fulfillment, whatever, with no exceptions 
relevant to this case, you would certainly concede, I 
take it, that Mr. Lennon would have no right to go and make 
a contract with Mr. Levy, nor would Mr. Seider have a 


right to make a contract with Mr. Levy that could in any 
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way bind Capitol or EMI. You would concede that,wouldn't 
you? 

MR. SCHURTMAN: That is correct, with one 
exception: If there were subsequent ratifications it might 
change the picture. 

THE COURT: Ratifications by who? 

MR. SCHURTMAN: Ratifications by Capitol 
and EMI. 

THE COURT: My hypothesis was -- obviously 
assuming no such ratification. 

Now, step 2, because it clears one pont and 
it is an obvious point. Let us again assume that there 
was an exclusive contract, binding Mr. Lennon to Capitol 
and EMI with no exceptions relevant. Let us assume that 
Mr. Lennon purports to make a contract with Mr. Levy, and 
says "I am able to do so." Just assume that hypothetically. 
Now, I frankly don't understand how he can even do that, 
because if you say he could make a contract for himself, 
that is the clearest abbrogation of Capitol's right 
and EMI's rights, is it not? 


MR. SCHURTMAN: Capitol might very well have 


a claim against both Mr. Lennon and Mr. Levy but that doesn't 


necessarily excuse what Mr. Lennon did vis-a-vis Mr. Levy. 
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THE COURT: I think we have <o be very careful. 


There may be gome right personally against Mr. Lennon for som 


aco erserceeceerea en mer eae ameter entre 


sort or something if he misled Mr. Levy. But, I am —| 
about the kind of contract that you are talking about in 
this case, and that is a contract which would enable Mr. Levy 


to put out this record. That's what you are suing on. 


ena enme wanna mane eee 


Now, I don't understand frankly, speaking as a matter of | 
i 


law, and not making any findings or indications on the facts | 
at all, but I am just talking as a matter of law, I don't 
understand how, if there is an exclusive contract, how 
M: Lennon could possibly go and make a valid agreement 
which would permit him and Levy to put out this record. 
That is exactly the thing that Capitol has a right to not 
have done. 

MR. SCHURTMAN: Let me explain our position very | 
briefly, your Honor. | 

Mr. Bergen was correct in his explanation of how | 
the various contracts worked, and I think even Mr. Levy got | 
it straight basically. 

Originally the Beatles were under contrac to 
EMI. Then the rights were given -~- the United States 
rights as 1 recall it -- were given to Apple on condition 


that Apple then enter into a contract in the United States 


with Capitol. 
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When Apple entered into a contract with Capitol, 
giving the United States rights to Capitol, they used the 
following language -~- 

MR. BERGEN: Your Honor -- 

MR. SCHURTMAN: This is part of my arrangement, 
not evidence. 

MR. PRETTYMAN: I object to this. 

MR. BERGEN: It is argument. 

MR. PRETTYMAN : I object to reading portions 
of contracts into this record at this point. The contract 


will have to be presented to your Honor as a whole and 


linked together. We will have explanations of all of it. 


I think it is improper to have this kind of argument at this| 
point. 

MR. SCHURTMAN: I aill not quote. I will 
simply state in conclusory terms that it is our contention 
that an agreement between Apple and Capitol contained an 
exception for what we have loosely referred to as 
mail order rights. I am deliberately trying not to 
quote the language to avoid any objections. 

We say that exception was in the contracts, 
it is in the contracts. Mr. Levy had heard about the 
exceptions from the Beatles' former business manager and 


from something he read in an article in Playboy Magazine, 
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and he raised that poin, .:'¢': Mr. Lennon and Mr. Seider 
and if yov believe Mr. Levy -- 

THE COURT: This is all repetitious. I go 
back to my question to you. I am asking you -- maybe you 
answered and I didn't get it -- I am asking you just as a lega 
proposition because it helps me to sort out the questions of 


law that I have to worry about, as a legal proposition, let 


us assume it contrary to your contention that the relevant 
contracts bound Mr. Lennon exclusively to Capitol and 
EMI with no exception relevant to this case. 

Now, let us assume that Mr. Lennon purpor‘e¢? 
to go and make an oral contract or even a written contract 
with Mr. Levy agreeing to make songs that Mr. Levy could put 
out on this record and Mr. Levy's label. 


You have already stated that such a contact 


y 4 
couldn't bihd Capitol and EMI unless it was ratified. 


Wouldn't that mean that Levy and Lennon just 
couldn't go ahead and make that record? I don't understand | 
how they could go ahead and make the record. Maybe there 


would be some right by Mr. Levy against Mz. Lennon for 


expenses or something but the right to make the record, 
I don't see how that would exist. 
MR. BERGEN: Your Honor, the plaintiffs' 


originally had a fraud claim and they dropped it. 
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MR. SCHURTMAN: I would like to address myself 


to that point. I am glad you brought it up. 


THE COURT: Would you answer my qmestion? 

MR.SCHURTMAN: I agree, your Honor, absolutely 
that we couldn't make the record at that point and we would 
be left with a possible claim for damages. 

THE COURT: Then as far as the right to make 
_ the record, does it not stand or fall entirely on the 
interpretation of that contract or those contracts? 


MR. SCHURTMAN: The right to make the record, 


THE COURT: If the contract provisions are in- 
deed exclusive in the manner I have suggested hypothetically, 
then it would mean that under no set of facts would 
Mr. Levy have a right to make the record; if they are 
not exclusive, then of course it depends on whether a con- 
tract was made. | 

MR. SCHURTMAN: That is right, your Honor. 

THE COURT: But, if the written contracts are 
indeed broadly exclusive, then that would end the case. 

MR. PRETTYMAN: Your Honor -- 

MR. SCHURTMAN: I thought you wre addressing 
me at this point, your Honor. It would not be the end of 


the case. It would be the end of our argument tha we 
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THE COURT: Please -- 


MR. SCHURTMAN: I want to make a motion at this) 


point, your Honor, a formal motion on the Court based on 


what Mr. Bergen just reminded me of. 


When we started the trial before Judge Mac Mahon | 


Judge Mac Mahon indicate there were just too many issues for) 


the jury to consider, it was terribly confusing, some of 
the issues were internally inconsistent and in order to 
simply the case I agreed to drop certain issues because 
at that time I thought we had a jury trial. One of the 
issues that I dropped, one of the claims of the original 
complaint was an alternative claim for fraud, and the 
alternative claim arose in just the manner that your Honor 
just described, that if Mr. Lennon and Mr. Seider repre- 
sented to Mr. Levy that they had an exception to the exclus- 
ive and if it turned out there was no such exception we are 
claiming that Mr. Lennon and Mr. Seider had defrauded 
Mr. Levy and his companies and we were entitled to damages. 
When Judge Mac Mahon pointed out the diffi- 
culties of trying all these issues to a jury I looked at 


the issues and I decided, quite frankly, that in a jury 
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trial it would be extremely difficult for me to argue on 
the one hand that they were telling the truth when 


they said there was an exception, and on the other hand that 


they were lying when they said that. Based on my assumption 


I agreed to drop the fraud claim because I thought it was 
too complicated for the jury. 

Now we have a non-jury trial, and i make it 
a formal motion at this point to leave to amend my 
complaint to reinstate the fraud claim because I think the 
Court trying this case without a jury can certainly 
differentiate between incc.isistent claims. 

I do make this a formal motion. I don't think 
the defendants will be prejudiced in any way. I didn't 
drop these claims until Monday morning of this week, and 
I assure you it was solely for purposes of not confusing 
a jury. 

MR. BERGEN: Your Honor, Mr. Schurtman's 
chronology is just a little bit mixed up. 

Those claims were not dropped for the sake of 
not confusing the issue. Judge Mac Mahon had said a long 
time ago in October, when we argued before him -- the 
plaintiffs originaly started this lawsuit in the State 
Court. Two weeks later they brought an antitrust case in 


this court. On the eve of trial in October, when the 
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plaintiffs realized they were not soing to yet to trial 
in the State Court before Mac Mahon would reach the case 
for trial, they made a motion, literally days before we were 
supposed to terminate discovery and go on Judge Mac Mahon's 
ready calendar to amend the federal claim to bring 
in all the state claims. 

At that time we had an argument in Judge 
Mac Mahon's court on whether that should be done or whether | 
it should not be done. At first Judge Mac Mahon seemed to be 
leaning against the amendment and finally he turned around 
and said ye, I will let it all come, it may be complicated 
but when we get into the trial before the jury we will sort it. 
all out. | 

The first thina that happened on Monday morning 
when es sent before Judge Mac Mahon in his robing room, 
Mr. Schurtman announced that the plaintiffs wanted to drop 
the fraud claim, the monopclization count of their antirust 
claim, the damage to reputation claim and the predatory 
pricing claim and Judge Mac Mahon granted that motion, those | 
claims were dismissed on the first day of this case before 
we even picked the jury. We went through a day and a half 
of trial and we have been before your Honor for two and a half 
days. | 

| 


THE COURT: I will deny the motion. 


| 
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Mk. PRETTYMAN: Your Honor, may we go back to the 
point we were discussing before. 

THE COURT: Yes. 

MR. PRETTYMA!: I quite agree with your Honor's 
analysis of the contracts if we ever get there. May I sug- 
gest to your Honor the proper order is the other way around. 

THE COURT: Why is that? 

MR. PRETTYMAN: Because if the parties never 
made an agreement, never purpoted “ make an agreement, never | 


reached any kind of an agreement then you never even get to 


| 
' 
| 
the problem of whether there was an exclusive contract or any~ 


thing else. You have heard only Mr. Levy on direct examina- 
tion. I think you will find, after the other witnesses 

get on, that you will never have to reach the problem of 

the contracts because they never purported to make an 
agreement. If they never purported to make one, \ou 

never get: tothe problem whether they had a right to make one. | 
You don't take the right before you find out what they 
intended to do. 

THE COURT: I have to tell you that I sit here, 
and this probably is hard on you, but I sit here with 
intense curiosity to know what is in the underlying con- 
tracts. 


It seems to me that anybody going in for a meet- 
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ing on October 8th, 1974, goes in with obviously a 
background so to speak of some contractnal obligations and 
rights. I know I can't get the whole case at once and 

I apologize profusely for suggesting that vou turn 


topsy-turvy in any way. But I must tell you that I would 


appreciate having Some idea as soon as I can of the kind of 
legal setting in which Mr. Lennon walked into that whatever 
went on. I just think it would make it more meaningful 


to me. It would make it more meaningful to me even to 


know that there is a problem. 

MR. PRETTYMAN: When he gets cn we will ask 
him very directly as to what he understood his legal rights 
to be. But, we can't just be sent a bunch of contracts ~-- 


a 
THE COURT: Are they that complicated? 


MR. PRETTYMAN: Yes, they are. They have to 


be explained and you will hear testimony not only what 


they meant but how the contracts operated. It is complicated 
i 


because you have three sets of parties involved and three 
sets of rights running through them. You have got one 
language that does have to be explained, your Honor. 


I don't think there is any question abou. what it means but 


I can't just hand those to your Honor. 


I think one thing you have to look at now, 


} 


| 
your Honor, is what this witness did or didn't do in relation| 


i 
j 
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to those contracts because he has testified he didn't look 


at them ahead of time and didn't look at them afterwards. 


a eer nerve eeennnenntrn eens semenneeenaneerenceneeit 


THE COURT: Let us not just belabor what he 


understood about exclusivity and read back and forth the 


other testimony. If you can just please bring any 


contradictions or supplements as to what he did and we can 


get on with other witnesses. 


MR. SCHURTMAN: Your Honor, may I have two more 


minutes? 


THE COURT: Yes. | 


H 


MR. SCHURTMAN: To protect my record on the motion 


you have just denied, let me point out that this was a motion | 


| 
| 


to amend the pleadings in the course of trial, if you will, 


not even at the end of the trial. The defendants have shown 
absolutely no ptejauite that would ieee to them from 
such an ‘amendment. Amendments of this type are 
normally granted as a matter of course even if it wasn't 
in the original pleadings. 
In this case-it was. They were prepared to 
try the issue. I have explained to you why I dropped it. 
It will not require any additional testimony because it is 
a legal inference based on whatever testimony you hear 
any way and I urge your Honor to reconsider your denial of 


my motion on that one point. I am not trying to bring 
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anything else back to the case. | 
MR. BERGEN: Your Honor, I submit the defendants 
will be prejudiced. This is not a case where somebody 
comes ir and ies to amend their complaint during the 
course of the litigation or even at trial. 
THE COURT: Let me get this straight. Judge 


Mac Mahon had, pursuant to your motion last fall, let in thes 


| 
| 
| 
| 
| 
\ 
| 
| 


other issues including a claim of fraud? | 
MR. BERGEN: The entire State Cou:t complaint, | 
your Honor, yes. 
THE COURT: I will ask you, Mr. Schurtman, 
what was the occasion on which you dropped the fraud claim? 


Was that the first day of trial or ina pretrial conference? 


MR. SCHURTMAN: The first day of trial -- 


MR. BERGEN: Your Honor, I think we can get 


the transcript. 
MR.SCHURTMAN : The first day of trial in the 
robing room just before we picked the jury. | 


THE COURT: Did Judge Mac Mahon ask you to do 


MR. PRETTYMAN: No, sir. 
MR. BERGEN: No, sir. 
MR. SCHURTMAN: The prior conference 


Judge Mac Mahon had asked us consideration to simply this 
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before the jury. The next occasion with Judge Mac Mahon 
who does not hold manypretrials, wag in the robing room 


before we picked the jury. He was laying down some 


{ 


ground rules and I said, "Judge, I have given some thought to | 


the question of simplifying the issues before the jury and 


in an effort to simply that, I am prepared to drop certain 
calims." 


He said which claims,and I said the Sherman Act 


Section 2 claim, the injury to reputation claim, the fraud 
claim and, as I recall it, there was one other claim. And, 
I said I will drop them and he said motion granted, claims 


dismissed. 


¢ 
e 


MR. PRETTYMAN: May I make a suggestion, your 


Honor, and that's -- I think a reporter took that down -- 
may we submit to to your Honor so you will see exactly what 
happened? 

THE COURT: Mr. Schurtman, I don't think 
people drop claims lightly. I took this case and I 


|| told you that I was taking it really under the same ground 


| 
‘ 


rules basically that would have obtained in a jury trial | 


before Judge Mac Mahon. I was expecting the same 


' 
i 
} 
i 
} 


efficiency and so forth that you would have in a jury trial. | 
Now, this wasn't brought up to me. I think the time to bring 


it up would have been at the beginning of the trial with me 
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and I think a trial before a judge is different than a jury 


and I probe things which are of interest to me, but I think 
to now add there -- I think the case had to be set and 
crystallized at the beginning of the trial and I am not reall 
inclined to allow you to go back. R 

I will review the transcript. Now, we have 
had our discusison. I wanted to raise the point of the 
contract. I have had that on my mind all morning. I wanted 
to raise that with you, and you have heard me ask about 
that. Some of the concessions that were made, I think are 
helpful, at least to me although they may have been known to 
counsel as» >» these issues all along. When we get back 
at 2:15, I will certainly try to not inject any more of 
these questions about matters of law, procedure and so 


forth. 


I think we have to get the witnesses on and 
use the whole afternoon for testimony, and if you want 
to present something at the end of the day or the beginning 
of the day on Tuesday, all right. 

MR. BERGEN: Your Honor, the prior conference 
Mr. Schurtman referred to was the argument of the motion 
brought by the plaintffs to amend the complaint to bring in 
all these federal complaints. 


(Luncheon recess.) 
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MR. PRETTYMAN: Mr. Bernard Brown, please. 
BERNARD BROWN, called as a witness by 
defendants Capitol Records and EMI, having been 

first duly sworn, testified as follows: 

DIRECT EXAMINATION 
BY MR. PRETTYMAN: 

Q Mr. Brown, I will ask ‘ou to speak up in your 
testimony and also to speak slowly, if you will, so that 
everyone can hear and understand you. 

Would you give your full name and home and 
business address to the reporter, please? 

A My full name is Bernard Lawrence Brown, and my 
present business address in London is llth Floor, Alenblese 
House, Albert Enbankment, London SE 1. 


Q With what company are you presently associated? 


A z Martin-Coulter Music Limited. 


Q And what is your title with that company? 

A Director of Administration. 

Q When did you first become connected with any 
phase of the entertainment business? 


A I think it was 1965. 
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How did you become associated with the in- 


I joined the Decca Record Company in London. 


You were with them for how long? 


Approximately four years. 
What did you do for Decca? 


A I was working at that time in their copyright 


department. 


Q -What did you do when you left Decca? 


A I took the position as assistant copyright 


manager with a firm of music publishers. 


Q And their name? 
A Campbell-Connelly & Company Limited. 


What was your title there? 


Originally assistant copyright manager. 


Q What did it become then? 


A The copyright manager retired and I took over 


his position as copyright manager. 

Q When did you leave that company? 

A In December 1969. 

Q Where did you go? 

A I then joined the Apple organization or rather 
I was employed by Abkco Industries Incorporated who were at 


that time managers of the Apple organization. 
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Could you spell ABkco, please. 
A-b-k-c-o Industries, which is an abbreivate 
for Alan B. Klein & Company. 
THE COURT: Is it called Abkco Corporation? 
THE WITNESS: oevatcien) ine: 
THE COURT: What is that again? That is a 


musical corporation. What does it have to do with the 


Beatles or whatever? 

THE WITNESS: They were at that time the 
management company for Apple in London. 

THE COURT: I didn't get what Apple in London 


{ 


Q Would you explain at that time what the ERESEIORY 


ships were between the various Apple companies? | 


A Yes. Abkco were managers of the Apple complex | 


which consisted of Capitol Corps. Limited. 

THE COURT: I just want to get that down clearly | 
at this point. You say Abkco Industries, Inc. was the 
management for all the Apple companies? 

THE WITNESS: That is correct. 

MR. PRETTYMAN: Now he is starting to give 
you the Apple companies. 

THE COURT: All right, just take it slowly. 


What are they? 
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THE WITNESS: Apple Corps Limited, which was 
the record division. 
THE COURT: Where was that located? 
THE WITNESS: Savile Road. 
TH? COURT: In England? 


THE WITNESS: In England. 


THE COURT: All right, go on. 


ciinntinineneppinimetetan 2 
owes 


THE WITNESS: In addition there was Apple 
Publishing Limited. 


THE COURT: What did that do? 


THE WITNESS: It was a general music publishing 


company, publishing works other than Beatle copyrights. 


| 
| 
i 
| 
i 


THE COURT: Where were they located? 

THE WITNESS: They are all located at the 
same addiess. 

THE COURT: In London? 

THE WITNESS: In London, yes. 

THE COURT: Other companies? 

THE WITNESS: Apple Films Limited. 

THE COURT: What did it do? 

THE WITNESS: Generally made films for 
Beatles. o ~~ 

THE COURT: Also located in London? 


THE WITNESS: Yes, your Honor. 
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THE COURT: Any other companies? 

THE WITNESS: There were subsidiary publishing 
companies, part of the Apple group but not connected with 
Apple. They were more individually companies. 

BY MR. PRETTYMAN: 

Q Was there any Apple company in New York 
at that time? 

A Yes, I believe Apple Records New York. 

Q Were they connected in any way with Abkco 


Industries? 


A Yes, they were managed also by Abkco Industries. 


MR. SCHURTMAN: Could we fix a point of 


MR. PRETTYMAN: This is when he first joined 


‘ 
j 


the company in 1969. 


Q Was there also an Apple company in California? 

A Yes, Apple Records California. 

Q Was that also connected with Abkco Industries? 

A Administered by Abkco Industries,Inc. 

Q In case you didn't make this clear, Abkco was 
an abbreviation for Alan and Betty Klein Company, is that 
correct? 

A That I wasn't aware of. I always thought 


"B" was the Klein's second initial. 
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Q What was your initial position with Abkco 
Industries? 

A I was general manager of Apple Publishing 
Limited. 

Q Did you thereafter assume a different po- 
sition? 

A Yes. On the dates I cannot be specific, but 
it was early 1972 I was also appointed general manager of. 
Apple Corp sLimited, the record division. 

Q So that as of that date you were both general 
manager of both the publishing and the record division? 

A That is correct. 

Q Did there come a time you left Abkco? 

A Abkco expired on the 30th of March, 1973, at 
which time I was requested by the Beatles to carry on in 
the same and I accepted. 

Q When you refer to Apple Corps Limited -- 

A Tnat is by whom I was employed. 

Q When you say the management was terminated, 
do you mean Abkco's management of the Beatles was terminated?’ 


A Terminated by the Beatles, yes. 


THE COURT: You said a littie while ago that you 


joined Abkco in 1969. 


THE WITNESS: I left my previous employment 
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December '69 and I commenced the first of January 1970 
with Abkco. 

THE COURT: This is probably purely technical bu 
let me get it. 

At a later point you said that you became 
general manager of Apple Publishing and then general manager of 
Apple Corps. Was -- 

? MR. PRETTYMAN: I think he said Apple Records, 
your Honor. Maybe I can clarify it for you. 

The first position with Abkco was as general 
manager of the publising division. Then he became general 
manager of both the publishing and record division of Abkco, 
and then he left to go with Apple Corps Limits 

Q Am I correct, Mr. Brown? 
A That is correct. 
THE COURT: In other words, when you earlier 


said thatyou were general manager, you meant you were employed 


by Abkco and you were general manger with respect to publish-| 


{ 
ing? | 


THE WITNESS: That is correct, your Honor. 
THE COURT: And then you became general 

manager in Abkco with respect to the records, right? 
THE WITNESS: That is correct. 


MR. PRETTYMAN: And publishing. 
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THE COURT: And so after the termination of the 
Abkco agreement, what did you do? You formally became 
employed by the two Apple companies? 
THE WITNESS: Yes, although formally employed 
by Apple Corps Limited on the understanding it embraced my 
duties with Apple Publishing Limited. 


THE COURT: What position did you take in 


THE WITNESS: Similarly, general manager 
the record division and of the publishing division of 
Apple Publishing Limited. It is a little confusing -- 

THE COURT: That is all right. Go ahead. 

BY MR. PRETTYMAN: 

Q How long were you with Apple Corps Limited? 

A From the lst of April 1973 until the 3lst of 
May 1975. 

Q Was that when ‘rou went with your present 
company? 


A That is correct. 


THE COURT: Is Martin-Coulter in any way connected 


with the Beatles? 
THE WITNESS: None whatever, no connection 
whatever. 


Q Is it however involved in the music business? 
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Very similar to my previous employment with Apple, 


It publishes music? 
Record production. 
THE COURT: Both publishing and records? 


THE WITNESS: Yes. 


| 
Q Did there come a time in September 1974 when you, 


came to the United States? 

A Yes, I came to the United States, from memory, 
I think it was the 29th or 30th of September 1974. 

Q Where did you go? 

A To Los Angeles. 

Q Was that in connection wth business? 

A Yes, it was in connection with forming a new 
publishing agreement for John Lennon with ITV Music Corpor- 
ation. 

Q Was it in fact two different companies? 

A The same deal was being done with the 
California company as was being done with the London 
company, ITV Music Limited. 

Q Did therecome a time when you left 
Los Angeles? 

A Yes, I left Los Angeles on the morning of 


October 8th. 
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Where did you go? 
J flew to New York. 
Ro you recail approximately when you arrived? 


Approxime:eciy i would think early afternoon. 


(Continued on next page.) 


| 
| 
| 
| 
i 
| 
\ 
| 


lg nn ee 


SOUTRERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


omen Gf cae afm at ware ema 


. 


Brown-direct 484 


Did you have a purpose in coming to New York? 
A Yes, to see John Lennon to discuss what had 
happened in Los Angeles. 
Q And did you in fact meet with Mr. Lennon 


on that day? 


A I did. 
Q Where did yaimeet him? 
Initially at Record Plant East. 
THE COURT: What was the last work? 
THE WITNESS: East. 
THE COURT: E-a-s-t? 
THE WITNESS: Yes. 
Q How long did you stay at Recond Plant East? 
A I would think possibly an hour, an hour and 
thirty minutes maybe. 
Q And did you in fact have a discussion with 
Mr. Lennon at Record Plant East? 
A Yes. 
Do you know a lady named May Pang? 
I do. 
Was she present? 


A She was present at that time. 


Q And do you remember approximately when you left | 


the Record Plant East on that day? 
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I would think around 5:30. 
And where did you go? 
To Mr. Lennon's apartment. 
Q Where was that? In New York City? 
A It isin New York City. I recall it was 
somewhere in the 70s but I can't remember the address. 
Q Who was there at the apartment, if anyone, wnen 
you arrived? 
A I don't think anybody was at the apartment when 


we arrived. The “we"refers to John Lennon, May Pang and 


myself but I believe we were joined shortly afterwards at the , 


apartment by Mr. Harold Seider. 

Q Did you know Mr. Seider? 

Q Yes, I had flown over from Los Angeles with 
Mr. Seider. 

Q Who was he at that time? 

A Who was he? 

Q Yes. 

Do you know what his position was or what his 

duties were at that time? 

A I knew he was advising, le illy advising John 
Lennon at that time. 

Q Had he originally been connected with Abkco 


Industries to your knowledge? 
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A Yes, my first meeting with him was when he was 
vice president of Abkco Industries, Inc. 

Q Did you know him to be an attorney? 

A I did, yes. 

Q Do you know how long Mr. Seider stayed at 
Mr. Lennon's apartment? 

A Not very long. I would think about thirty 
minutes. 

Q And was there any discussion at the apartment 
about plans for later in that evening? 

A Yes. It was mentioned that Mr. Lennon had 


been invited by Morris Levy to go to the Club Cavallero to 


dine, but Join had decided he would prefer to dine prior to 


goingto that club. 

Q Did you know Mr. Morris Levy at that time? 

A At that time, no, sir. 

Q Was it explained to you at the apartment 
what the meeting or why the group was going to see Mr. 
Levy? 

A Not in detail at that time, no. 

Q Can you recali anything that was said about why 
you were seeing Mr. Levy? 

A John's actual expression was "I have a hassle 
with Morris Levy, I have to go aionq to make some explan- 
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Q Did he say anything about whether he did or aiante 
wish to stay for the entire evening with Mr. Levy? 

A Yes,that was precisely the reason why we 
dined first. 

Q “What was the reason? 

A That he didn't wish to spend the whole evening 
with Mr. Levy at the club. 

Q Did there come a time when you left Mr. Lennon's: 
apartment? | 
i 

A Yes, I left shortly afterwards. I would | 
have thought approximately 6 o'clock. 
Q Did ypu leave alone? 
A Yes. 
And where did you go? 
I returned to my hotel? 
Which was where? 
The Plaza Hotel. 
Q What did you do then? | 
A Generally cleaned up and got ready for the easing: 
John had previously said that he would pick me up at the 
Plaza. 


Where did you wait for hin? 


In the lobby of the Plaza. 
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Did anyone join you there? 


Yes. I was joined shortly before John Lennon 


arrived by Harold Seider. 


Q 


A 


Q 


A 


How long was Mr. Seider with you in the lobby? 
Approximately five minutes. 


What occurred then? 


John Lennon arrived in a limousine with May 


Pang and we then proceeded on to the restaurant for dinner. 


Q 


restaurant? 


6th Avenues. 


Q 


Who was in the limousine on the way to the 


John Lennon, May Pang, Harold Seider and 


And the chauffeur: 

And the chauffeur, of course, yes. 

Did you go directly to the club Cavallero? 

No, we went to a Japanese Restaurant, Benihana. 
Did you have dinner there? 

We did. 


Do you know what general area that restaurant 


Yes. It is on u._ Street between 5th and 


Who had suggested that restaurant as a place to 
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I had. 
In fact, John asked me where I wished to 
dine and I preferred to leave it to his judgment, but 
having dined at Benihana on two previous occasions I rather 
fancied the food there. 

Q Do you have any idea when you began dinner or ar 
rived at Benihana‘s? 

A I would think we arrived there some time around 
8 o'clock. 

Q Around when? 

A 8 o'clock, or shortly after. I think John 
pickec us up at 8 so we were there five or ten minutes 
afterwards. 

Q _ Did the four of you, in fact, have dinner at 
Benihana's? 

A We did. 

Q What did you do then? 


A We left Benihana's, I would think, around 9:30 


and went directly from there to Club Cavallero. 


Q How did you go? 
A From memory, by a car, but whether 
the same car I wouldn't swear to it. 
Q A limousine with a chauffeur? 
A Yes. 
s 
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Did all four of you go together? 


Yes. 


a) Mr. Brown, would you please tell us as best you 


recollect, and speaking slowly, precisely what happened, 
as best yourecall, from the moment that the car drove up to the 


{ 


Club Cavallero? 

A Yes. We arrived at the club and got out from 
the car, into the entrance of the club, went through the 
entrance -- 

Q Excuse me, had you ever been there before, 
incidentally? 

A No. 

Q Excuse me, go ahead. 

A And into what one would best describe as a 
dining room and proceeded to a cubicle on the left-hand 
side, coming from the entrance. 

Did someone meet you? 

From memory I think it was Mr. Phil Cahl who 
\ 

Had you met him before? 

Yes, in London. 

In what connection? 

It was during my employment with Campbell, 


Connelly & Company Limited. We did represent one of his 
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catalogs in the UK. 

Q ‘When you say one of his catalogs -- 

A A catalog which I was introduced to him by 
my then managing director, Mr. Phil Cahl, head of Picture 
Tone Music. | 

Q When he came up to you, did you remember him? 

A I wouldn't say instant recognition. It was 
a vague recollecton. 

Q Did he introduce himself to you? 

A Yes, he said "Phil Cahl”. 

Q Washe the one to take you to a table? 

A Yes, he took us directly to this table which 
was set for a meal at the time. John explained to Mr. Cahl 
that we had in fact eaten and a waiter was called to clear th 
place servings from the table. 


Q Did anyone join you? 


A Yes, Mr. Cahl immediately departed, presumably 


to go and fetch Mr. Levy. 
Q Did Mr. Levy join you? 
A Yes, within a couple of moments. 
Q Did you then sit down at the table? 
A We did. 
Q Would you please describe the table and the seat 


ing arrangements? 
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A The table was of a cubicle type, U-shaped 
cubicle. John Lennon sat in the far left-hand corner from 
the entrance, in the far left-hand corner, May Pang was 
left to him, Harold Seider next to that, myself on the end, 
and then there were two free standing chairs. Mr. Levy 
was at the far right-hand corner, Mr. Cahl was on my right. 

Q If I may, going around the table from the far 
free-standing chair on the right there would be Mr. Levy 
in one free stand, Mr. Cahl on the free standing, you on the 
end, then Mr. Seider, Miss Pang and Mr. Lennon? 

A That's correct. 

THE COURT: I am afraid I will have to have 
reporter read it back. 


(Record read.) 


THE COURT: There was kind of a bench against 


{ 


THE WITNESS: It was a U-shaped bench with a table 


into the area. 
THE COURT: And then two chairs-- 
THE WITNESS: Two free standing chairs on 
outside. 
MR. PRETTYMAN: Your Honor, he can draw it. 
THE COURT: If it is of any importance he nectar’ 


draw it. I have got my directions mixed up. 
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THE COURT: Do you want to have this marked, 
Mr. Prettyman? 
(Defendants' Exhibit CA was marked for 
identification.) 
THE COURT: I will receive that exhibit. 


(Defendants' Exhibit CA was received in 


evidence.) 
BY MR. PRETTYMAN: 

Q Do you recall approximately how long you 
were at the club, Mr. Brown? 


A Approximately two hours, I would think. 


During that tire did you have anything to eat? 
No, certainly not personally. 


Do you recall anyone else having anything to 


A I recall the latter part of the time we were 
there, Xi think it was May Pang and possibly John himself had 
a very light sats type of thing, but I honestly cannot 
remember what it was. It certainly wasn't a meal. 

Q Did the group have anything to drink during 
the course of the evening? 


A Yes, to my knowledge I think we all had a 


How many drinks did the group have, if you know? 


j 
| 
i 


| 
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I would think two, certainly two, possibly three 
Rounds? 
Yes. 


Do you recall what -- 


MR. SCHURTMAN: Your Honor, I object if it is of| 


any significance, may we find out which person had how many 
drinks? 
MR. PRETTYMAN: I was just about to ask him. 
THE COURT: Allright. 
Q Do you recall how much each verson had? 
A I know what I had myself and I think Mr. 
Levy was drinking the same as I was. 
Q What were the two of you drinking? 
Scotch whiskey and ginger ale. 
Q Do you recall what any of the others 
drinking? 
A I have an idea one had a Coke, but I amnot 
absolutely certain. I must be honest. 
Q Except possibly to go to the men's room, 
were you there during the entire evening? 
A I was there during the entire evening. 
Q Did you leave to go to the men's room, if 
you recall? 


A I did not leave to go to the men's room. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


Brown-direct 495 
Q Was Mr. Lennon there during the entire two 
hours? 
A I believe he may possibly have visited the 
men's room on one occasion. 
Otherwise he was there during the entire time? 
He was. 
How about Miss Pang? 
Similarly, possibly one occasion. 
Q And Mr. Seider? 
A I don't recall him leaving, although he may 
have done so. 
Q How about Mr. Cahl? 
A Mr. Cahl, I think, was absent possibly on two 


occasions for a very brief duration, which I assumed to be 


| 
| 
| 
H 
| 


something to do with the club. They seemed to be connected | 


with the club there and he left to go to other tables just for 


very brief moments. 
Q How about Mr. Levy? 
A Similarly. 
Q Did he leave on several occasions? 
On two, I think. 
Was he gone very long? 
No, two to three minutes possibly. 


THE COURT. Was that the same for 
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he left two or three times briefly? 


left very briefly, your Honor. 


Q Mr. Brown, please tell us the conversation that 


} 
THE WITNESS: Yes, I thinkit was twice each of > 

| 

| 


you recall, as best you recall it, from the time that you 


} 
arrived through the evening? I realize that it is difficult. 


when we are talking about two hours, but just give us 
everything that you remember. 

A Well, apart from the initial introductions when 
we arrived, we then sat at the table. There were a few gen- | 
eral remarks. Possibly the weather or something very 
general, mundane remarks anyway. : 

Then John was then talking to Mr. Levy immedi- 
ately about a subject we had been discussing earlier at his 
apartment, namely, the fact that he had just completed 
salvaging, the term he used was salvaging tracks from the 
album that had originally been produced with Phil Spector. 

Q Do you remember what he said about those 


tracks? 


| 

A I think he was rather pleased that he ultimately | 
| 

t 


managed to get something from, I think, as I understand it, 
initially he had more tracks then he was eventually able 
to get something that came up to his standards from and 


I got a figure of I think he said six tracks, he had been 
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able to salvage from be tapes that he had subsequently 
got back. He had already explained that he had difficulty 
in getting the tapes back from Mr. Spector. 

Q You say he had already explained. He had alread 
explaind this evening to -- 

A No, this was during the afternoon or the evening 
at the apartment. 

Q Explained to you, I understand. 

Yes. 


All right. 


Then what? 


A And he previously told me durihn the after- 


noon that he was quite honestly not aware how it was 
going to be packaged and it was his intention to go to 
Los Angeles to Capitol in the near future to present htem 
with a package and say, how are we going to market this? 

Q Did he say anything about that while he was 
at the Club Cavellero? 

A Yes, I believe it was remarked again when he 
first spoke about having salvaged these tracks and it was 


at that stage that Mr. Levy remarked -- 


THE COURT: I want to get, if you Gon't and, 


befoce you get into what Mr. Levy said, did Mr. Lennon say 


anything that evening av thattable about going: to Los Angeles 
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or anything like that? 

THE WITNESS: I feel sure it was mentioned 
because he told me in the afternoon and it seemed to be 
a repetition of what had been said in the afternoon. 

THE COURT: You feel sure he said what at the 
table? Just tell me that again. 

THE WITNESS: That he had managed to salvage 
and I think the number was six tracks from the original 
number of tracks he had had and he intended taking it to 
Capitol in Los Angeles for them to decide how the record 
would be marketed. 

THE COURT: Okay. 

Q Proceed. 

A I think -- I am certain that it was at that 
time that Mr. Levy then said,"We cculd do a great job for 
you on that. John." 

Then mentioned the question of television 
promotion, mail order and marketing in general. 

Q Did he explain what he meant when he said 


“Mail order, TV"? 


A Only in a general way at that time, saying that 


it could be done, it could be a great job done on this and 
John Lennon's immediate reaction to that was to ask 


Harold Seider how he stood with EMI, if such a venture 
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were possible. | 
Harold Seider remarked that, "well, you know as | 
well as I, John, that you are tied up to 1976.” 
Then, I believe, Mr. Levy said, well, was it not. 
possible to get a release from EMI? | 
Mr. Seider remarked that in his opinion -- 
THE COURT: Who asked about the release? 
I just didn't catch that. Who asked about a possible 


release? 


THE WITNESS: John Lennon originally, your 


THE COURT: What did he say about that? 


THE WITNESS: He just said, would there be any 


possibility of him going into such a venture and Harold Seidet 
remarked that, no, he knew he was under contract to EMI 

until 1976 and in his opinion 4t was impossible for such 

a release to be obtained. 

THE COURT: Are you saying that Lennon at some 
point asked about a possible release? 

THE WITNESS: He asked his lawyer, was it 
feasible, in other words, the thing that Mr. Levy just 
mentioned. 

MR. PRETTYMAN: I think you are confusing 


something that Mr. Levy said a little later. 
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Did Mr. Levy ask whether they could get a re- 


Yes, Mr. Levy then asked Mr. Seider, was there 
any possible chance of getting a release, to which Mr. 
Seider replied, in his opinion it was an impossibility. 


THE COURT:Okay, go ahead. 


' 


A (Continuing) Mr. Levy then remarked that nothing 


was impossible and any way he would just like to tell them 
what he could do under the proposition that he was putting 
forward on the TV and mail order campaian. 
MR. SCHURTMAN: Your Honor, excuse me. Could we 
find out what Mr. Levy said? 
MR. PRETTYMAN: I am going to get to something 
else first and then we will get into that in detail, if 
I may, your Honor. 
Q Prior to the time that Mr. Levy began saying 
what he could do, did he make anv request of Mr. Seider? 
A Not to my knowledce. 
Q Was anything said about getting permission 
from EMI? If I have the sequence wrong, just tell me. 
A Yes, surely. 
Yes, the immediate reply from Mr. Levy then to 
Harold Seider was, if such a release was obtainable,who 


would be the verson responsible at EM for giving such a 


SOUTHERN DISTRICT COURT REPORTERS. US COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y — 791-1020 


A + ven NR TERN or Ec Ein LETS ARE AAR HIRBEN TEL RESEND nN 8 AISA, ANSON RRS OES 


——— 


eee cencetns ng e 


sccenvnnenrenensnnceetra noe aaa as 


eobr Brown-direct 
release. 

Harold Seider replied that it would Mr. L.G. 
Wood, the group director of EMI, but that again, in his 
opinion, there was, I think the expression was not a cat 
in hell's chance of it. 

THE COURT: Let me get that. What was 
the name that Seider gave? 

THE WITNESS: Mr. L.G.Wood. 

Did you know Mr. Wood at that time? 


Yes, I had known Mr. Wood for a number of 


Do you know what his position was with EMI? 
Yes, he was group director of EMI records. 
Q Did it appear to you that Mr. Levy knew who 


Mr. Wood was? 


A I would have assumed so. That is an assumption 
} 
i 


I would have thought the length of time Mr. Levy had 
been in the business, I would have assumed that he had known 
Mr. Wood. 

fe) That is an assumption on your part? 

A An assumption, not necessarily known him, but 
wouid have known of him from trade papers as much as anything! 
else in the industry. 


Q Did Mr. Levy at that point make aby suggestion 
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to Mr. Seider about what he might do? 

A Well, he then said, I think the initial 
remark was, when are you leaving for London, Harold? 

Q Was that said in a jocular fashion or 
seriously? 

A I think it was said seriously in the first 
instance and Mr. Seider replied that he had no plans 
whatever to go to London. 

Q Did Mr. Levy pursue the matter? 

A Yes, from that time the matter was pursued 
and he said, well, notwithstanding that, let's show you what 
we could do for you. 

Q Tell us as much as you recall about any dis- 
cussions about what he might do for you? 

A It was only that it coura be done as a package 
under the television campaign, general and mail order 
marketing process. 

Q Were figures discussed? 


A Figures were discussed. I think also stated 


by Mr. Levy, approximate sales potential and a lot of things | 


in general, which quite honestly I don't recall those. 
Q Is there any particular reason why you were not | 


paying further attention at this time? 
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A Yes, I was in discussion with Mr. Cahl on 
my right. 

Q What did those discussions have to do with? 

A Initially he was asking me any news on my 
previous employer with whom he was quite familiar, the man- 
aging director of Campbell-Connelly & Company, Limited 
and then the discussion progressed further to something of 
a more personal nature. 

Q Would you tell us what that was? 

A Yes. Mr. Cahl was wearing a particular type 
of watch which a colleague and myself had expressed interest 
in while we were in Los Angeles. Unfortunately in Los 
Angeles the price of the particular watch was higher than 


either of us wanted to pay and as Mr. Cah! was wearing one 


| 
| 
| 


of these, I mentioned to him that I had been looking for such 
| 

| 

a watch and were the prices any better in New York than | 


in Los Angeles. 


He immediately said, "Oh, well, would you like 


In fact, literally took it off his wrist 
and said, have this one. Naturally, I.declined that offer, 
but said I would be interested if it was possible for him 
to obtain a similar one within the price range that I was 


prepared to go. I believe he asked me, you know, 
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3 in Los Angeles I think they were $350. I was hopeful that 


4 there would be something similar at a figure something less 


5 than $200. 


6 He said he thought he had a good chance of getti 
7 me one and would let me know the following day. 

8 He asked me at which hotel I was staying and 

9 said he would give me a call at my hotel and let me know. 

10 fe) During the time did you hear snatches of 
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2 what sort of maximum price range and I explained that 
| 
| 
1 
| 
| 


| conversation from the others at the table? 
2 A Yes, I think they were still discussing in gener 
to my mind various aspects of the particular type of 


14 operation that Mr. Levy was involved in. 
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Did you see any numbers being written down any- 


A Yes, They each had a table napkin and figures 
were being written on those. Primarily by Mr. Levy. 

Q Did you hear anything said at any point about 
any agreement. being reached about anything? 

A Certainly not, no. 

Q Did you, yourself, from these conversations 
have an impression as to whether, in fact, agreement was 
being reached? 

MR, SCHURTMAN- Objection, 
THE COURT: Sustained. 

Q Do you recall anything else specific before 
the end of the evening, and I will take you through the 
end of the evening in a moment, Mr, Brown, but for the time 
being, do you recall any other pieces of conversation, 
specific pieces of conversation during the course of the 
evening? 

A Only that then I think the remark I said earlier 


became possibly of a jocular nature when both Mr. Cahl and 


Mr. Levy kept repeating, "Well, when are you going to London, 


Harold?” 
Q What was Mr. Seider's response? This was later 


now after the earlier conversation? 
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Yes, surely. 
All right, what was his response? 
A In fact, I don't think there was any response, 
maybe a grimace. 


re) Did there come a time when the evening broke 


A Yes, I would have thoudht, as I sav, I think 
we were there two hours. I would have thoucht that was 
around 11:30. 

a] What happened? 

A We all left and went to the entrance of the 


club. From memory, Mr. Cahl just said a very quick "Goodbye" 


or "Goodnight" and went back into the club. 

Mr. Levy was standinc talking to John Lennon 
and May Pang with Harold Seider and myself were just cn 
the riaqht. 

The car had drawn up and they were standina 
outside the car just initially, all standing tocether, and 
ultimatelv Mr. Seider and myself walked off to the riaht 
because my hotel was only -- in fact, it was visible from 
where we were standing. 


(9) Did any of the parties shake hands and sav 


anythina about a "deal" or an "agreement"? 


A I think that Mr. Levy shook hands with both 
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May Pang and John Lennon and IT think the remark was, "Well, 
let's hope we can do something, John." 
THE COURT: Ry whom? 
THE WITNESS: By Mr. Levy to Mr. Lennon. 
MR. SCHURTMAN: Excuse me, could I have the 
thinq read back? 
THF COURT: I can't hear you? 
MR. SCHURTMAN: Could I have the last thina 
back? I couldn't hear it. 
THE COURT: Surely. 
{Answer read.) 
Did Mr. Lennon reply to that? 
I didn't hear any renly as such. 
(@) You went back to your hotel? 
A Yes, TI walked up to the corner of Fifth Avenue. 
Mr. Seider went off to the richt. I crossed the road into 
my hotel. 
G What happened the next day? 
A I was in my hotel and, in fact, I did receive 
a telephone call from Mr. Phil Cahl to advise me that he 
had been able to obtain the type of watch that I was lookina 


for. 


What time of day was that, if vou recall? 


10:15, 19230. 
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Nid you make any arranaqements hetween you? 

A Yes, he then said, “If you are still interested, 
if you would like to come over to my office, you can collect 
it there,” which I proceeded to do. 

I went to his office, collected the watch, 
paid hit the cash for the watch and -- 

‘) Do vou recall how much that was? 


4 ves, $159.00. 


re) Nid he tell you what kind of watch he was 


aqiving you? 

A No, he just said, “This is similar to the 
one last evening." It was, in fact, in a normal watch 
presentation, the name on the box was Renrus. 


@) Then, did you leave his office? 


A I left his office with him because it was my 
intention at that time to qo to the record plant to see John 
again. He indicated that he was also aoing to the record 


plant to see John and we shared a cab to the record plant. 


————————— 


fa) Was anything said in the cab that would have 
any bearing upon this cas2? 

A Nothing whatsoever. 

fe) When you got to the record plant, who was 
there? 


Mr. Levy was there, an enaineer who I had 
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recognized from the previous afternoon and one or two other 
odd people were around, I think for the reason that it was 
John Lennon's birthday and people had come in to wish him a 
happy birthday. 

fe) How long were you there? 

A Possibly two hours, two and a half hours. 

fe) Did vou hear anvone say anythina to anvhbody 
else that would have anv connection with this case, that is, 
about a TV vackace or about for whom the sonas were heina 
done or anythina of that kind? 

A No, the conversation more at that time was, Oh, 
conaqratulations on his birthday and that seemed to he the 


main theme of the conversation. 


a) Did Mr. Levy say anything to vou or to anvone 


else in your Presence about this album heina his or ahout 
his packagina it? 
A No, I just said, "Hello" to Mr. Levv. RBevond 
that there was no conversation between us. 
‘@) Did Mr. Cahl make any such comments? 
A No. 
Mr. Lennon make anv such comments? 
No. 
Then what did you do? 


I left the revord plant and went directly from 
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there to a hire shop on Sixth Avenue. 

THE COURT: To a what? 

THF WITNESS: To a dress hire shop, your Honor. 

THF COURT: T see. 

A (Continuing) I had heen advised by John Lennon 

that there was a musical function that evenina, heina a 
dinner at the Waldorf Hotel to honor a certain person in the 
business. John had suacested that he would like me to ao 
along but felt that it would he adviseabhle for me to wear a 
dress suit. 


Not havine a dress suit with me, T went to this 


tailor's on Sixth Avenue with the express purpose of hirina 


a dress suit. 


a) Did vou then ao hack to vour hotel later in the 


A I think I went straight back to my hotel and 
I am sure the dress shop said thev would deliver it within 
one hour. It was ultimately delivered to rv hotel. 

fe) After you aot dressed, what did oe do? 

A I didn't cet dressed for auite a while hecause 
this was earlv afternoon. 

fa) Nid vou do anvthina in the afternoon connected 
| with this Lawsuit? 


A Nothing whatsoever. I met another colleaqdue 
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in the music business who live® in New York and spent, I think 


probably a couple of hours with him. 


8) You went back’ to your hotel and vou aot dressed 


for dinner? 


A I went back to my hotel and aot dressed in 


preparation for the dinner.At about between, I think, 7: 
to 7:45 I was joined by Harold Seider, who had broucht a 


dress suit aiong with him, and he asked me would I be qood 


enough to allow him my room for the purpose of changina. 

(a) Hbid he? 

A He did do that. We then both proceeded down- 
stairs, waited at the lobby once aaair. for John Lennon and 


May Pang to arrive to pick us uD. » * 


Q Where did you go? 


A D.rectly to the Waldorf Hotel. 


Did you go ina limousine? 
We did. 


0 who was °n that limousine? 


A John Lennon, May Pang, Harold Seider, myself 
ana@ the chauffeur. 
At the dinner, did you see Mr. Levy? 
No, I didn't see him there. 


Did vou see Mr. Cahl? 


No. I didn't see either of them there. 
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Were vou witn Mr. Lennon at the dinner? 
Yes, the whole evenina. 
ce) Did you go anvplace with him after the dinner? 
A Yes, after the dinner he told me that Mr. 
Levy had invited his rartv hack to the club as a little 
birthday celebration, as he was aware that it was John 


Lennon's birthday. 


(a) Was he enthused about aoing to the club or did 


he give any indication in any wav? 


A I think it was his sort of attitude, Well, it's 

| my birthday, let's do it. 
ia) Did you ao with him? 
A I aid. 
9) Did Miss Panq qo? 

Yes. 

Did Mr. seider ao? 

Yes. 

Did you go in the limousine? 

Yes. 


Did you arrive together? 


. 


That is correct. 


@) What happened when you went into the club? 
A This time we went throuagh the same hallwav 


entrace, but the table where we had sat the nrevious evenina 
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was on our left and there was a lond table in the main hall 
hehind a nillar, if T rememher riahtly, which joined it as 
a "T" and we were directed to sit around this very lona 
ellipitica) table. There we split hecause John Lennon and 
May Pang were sittina at this end of the table with Morris 
Levy and I was at the far end of the table with Harold 
Seider and ancther previous colleaaue from Ahkco, Pete 
Bennett. 
Did you see Mr. Levv there? 
Yes. 
Did he sveak to Mr. Lennon in vour presence? 
A Yes. 
fa) nid he say anvthina ahout a deal hetween them 
or about any arrangement in reaard to the album that this 
lawsuit is about? 
A I was not within direct hearina, but I would 
have hardly have thought so, sir, because of the situation. 


It was a party atmosphere, very much so. 


.@) Dia you hear anvone durina that entire evenina 


say anything alona those lines, that is, about how the album 
would be published or who Mr. Lennon was doina it for? 

A To mv knowledge, the album was not mentioned 
at all that eveninc. 


) Did vou leave with Mr. Lennon? 
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A No, left the clih earlier with Mr. Pete Rennett 
and Harold Seider. John and Mav Pana were still at the club 
when I left. 
fa) You went back to vour hotel? 
Yes. 


Pid you see Mr. Lennon thereafter on that 


Yes, I went hack to the record plant the 
following day purely with the purpose of saying "Goodbye" 


to John because I was leaving for London. 


~ 
ae 


Q Was Mr. Levy or Mr. Cahl there at that time? 

A Not to my memory, no. 

ca) Aqain, was anything said to vou that would 
relate to any of the issues in this lawsuit on that occasion? 

A Nothing at al.l. 

fa) Goina hack to the evening of October &th, 
| while you were at the Club Cavallero, was anv invitation 
issued to Mr. Levy to come to the record plant? 

A Yes, I think John asked him tocome alona to 
listen to all the tapes that he had from Phil Svector. 


Q Did he state what the rurnose of that invitation | 


A I think the purnose -- he stated that the nurnose 


| of the invitation was that he had recorded a certain number 
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of tracks, but he was not able to use them all, but Mr. Levv 
was quite welcome to hear the ones that he wasn't able to 
use, although thev were a very bad mix and not, in John's 
ovinion, a commercial proposition. 

THE COURT: I didn't aet that. Mr. Levv was 


welcome to hear what? 


THE WITNESS: All the tracks of the tapes that 


Mr. Lennon had gotten back from Phil Spector, your Honor. 
THE COURT: I auess I will have to ask the 
reporter to read the previous answer. 
(Answer read.) 
9 Now, was that invitation in turn related to 
any dispute between Mr. Lennon and Mr. Levy? 
A At the time I would not have heen aware of it. 
@) Did he state any purpose for allowing him to 
listen to those tapes? 
A Not at that time, not in mv hearina. 
9 Did you then leave New York shortly thereafter? 
A ves. I left New York that same day and caucht 
the nicht flight to London. 
QO Just to complete the story, did anvthina hapven 
in reaard to the watch? 
A Unfortunately, the watch hroke down just after 


arrival in London. I! sent it back to New York to the comnany 
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or to Philadelphia, in fact, to the commany whose name was 


on the box. The watch was returned saying that this was not 
of thetic manufacture. They could do nothina for me. 
fa) Mr. Brown, you began hv testifyina that vou 
came from Los Anaeles to New York on the eichth. Could you 
possibly have been mistaken and could vou have arrived on | 
the seventh? Are you certain of those dates? | 
I ask because there were a lot of hours in that day. | 
A I feel certain it was the eichth. Am I iisea 
to look at a calendar? 
Yes, if we have cre. 
I came on a Tuesday. 
You came on a Tuesdav. Tuesdav would be the 


eiahth. 


That was the day I arrived from los Anceles. 


A Yes, I know it was a Tuesday and I think it 
eighth, yes. 


MR. PRETTYMAN: May I have just a moment, vour 


THE COURT: Sure. 
(Pause. ) 
THE COURT: This miaht be a aonod time for a 


short recess. 


| 
a] That was the dav you arrived from Los Anqeles? 
| 
| 
| 
| 
| 
| 
| 
) 
H 
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MR. PRETTYMAN: All riaght, fine. I just have 


another few questions. 


(Recess. ) 


(Continued on next naae,.) 
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MR. PRETTYMAN: No more questions, your Honor. 
THE COURT: Cross. 
CROSS EXAMINATION 
BY MR. SCHURTMAN: 
Q Mr. Brown, do you know Alan Klein personally? 
Yes, sir. 


Was he the president or the chief officer of 


To my knowledge, president. 

Would it be fair to say until Abkco was 
terminated as manager of the Beatles, in 1973, Mr. Klein 
managed the affairs of the Beatles through Abkco? 

A That is correct. 

Q And for what period of time did he do that? 

A To my knowledge, he joined them I think it 
was early ‘69 from March, April, ‘69 onwards. 

Q Based on your experience with the Abkco organi- 
zation, would you say that Mr. Klein would have been familiar’ 
with all of the contracts the Beatles had with EMI and 
Capitol? 


A 7 I certainly gave that impression. 


Q Did you ever discuss the contracts with him? 


A No, I was not involved with the United States 


side of it. My responsibilities were UK. My respon- 
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sibilities were United Kingdom and local territories. 
Q You say you were in Los Angeles in September 
and early October 1974? 
A That is correct. 
Q To negotiate something or other on behalf of 
John Lennon? 
A That is correct. 
What were you negotiating? 
A A publishing deal for songs written by John 
Lennon with ATV Music Corporation and ATV Limited, 
the London office. 
Q Did ATV have anything to do with television? 
A They do have the television company in England 
but I don't think they have it in the USA. 
THE COURT: This related to songs written 
by Lennon? 
THE WITNESS: Yes. 


THE COURT: And ATV wanted to do what with 


THE WITNESS: To vublish them throughout the 


Q Did your particular negotiations have anything 


to do with television? 


A Not specifically. Television uses do come 
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into general publishing agreements as you are aware. In a 
broad term there would have been, yes, within the agree- 
ment. 

Q Were you negotiating this deal in California 
on behalf of Mr. Lennon or on behalf of Apple or on 
behalf of the Beatles? 

A In my capacity it was on behalf of Apple and 
in that capacity I assume and I think quite rightly I ws 
expected to work on behaif of any of the Beatles, certainly 
in their publishing interests. 

Q So that when you testified on your direct 
examination that you were representing Mr. Lennon in 
connection with these negotiations, did you in fact mean 
that you were representing Apple? 

A I have been asked by Apple to go along not 
exactly representing. That was Mr. Weider's prerogative, 
to negotiate the agreement. I was there purely from 
English standpoint. 

THE COURT: I don't understand that. Just from 
a technical standpoint, if there was to be an agreement, 
who would enter into the agreement? Would Apple enter 
into the agreement or John Lennon individually, 


or both or what? 


THE WITNESS: John Lennon individually, your 
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THE COURT: And Seider was negotiating on 
behalf of John Lennon? 

THE WITNESS: That is correct, your Honor. 

THE COURT: Then why were you there? 

THE WITNESS: Because the deal was being done, 
after with the English managing director cf ATV Limited 
and he was representing ATV Limited from the English end 


and I was representing John Lennon from the English end 


of it. Pe 
rok H 


THE COURT: I don't think. we ever got into that. 


before. This agreement would have involved an agreement 
between John Lennon and ATV England, right? 
THE WITNESS: And USA, your Honor. 


THE COURT: I just want to take it one step at 
THE WITNESS: It was a worldwide deal, your 


THE COURT: Maybe you don't understand my 
problem. I thought you said a minute ago there was 
an ATV English company? 

THE WITNESS: Yes. 

THE COURT: Whatever was contemplated 


here, did it contemplate that the agreement would embrace 
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John Lennon and the ATV England, at least in part? 

THE WITNESS: Yes, your Honor. 

THE COURT: And then it would embrace also 
ATV in Los Angeles? 

THE WITNESS: Yes, your Honor. 

THECOURT: And if you put those three parties 
together, then owe have a contract covering the whole 
world? 

THE WITNESS: Yes, your Honor. 

THE COURT: And had you represented Mr. Lennon 
in discussions with ATV England? 

THE WITNESS: Yes, your Honor. 

THE COURT: I think the question touched this 
but I didn't get it quite clear, in other words, in this 
particular activity, you weren't really representing 
Apple, you were asked, I take it, to infomrally represent 
Lennon individually? 

THE WITNESS: That is correct, your Honor. 

If I can be a little more specific, I was also handling 
the affairs of two of the other Beatles, Ringo Starr and 
George Harrison from a publising standpoint in England. 

THE COURT: That was a di $tévenk encasement 

than you are working for Apple? 


THE WITNESS: My employment was with Apple 


| 
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Corp. Limited but embraced the entire publishing and these 
were the other publishing comnanies I mentiored. 

I don't know whether one has to go in to detail with 

all the companies. George Harrison had a separate and Ringo 
Starr had a separate company and I was representing the 


US in all of those companies. 


THE COURT: So there was @ separate company in 


England for John Lennon and -- 

THE WITNESS: There wasn't a company for 
John Lennon. The other two had formed companies. John 
Lennon was on a personal basis. 

THE COURT: There was a company for@tarr and 
a company for -- 

THE WITNESS: George Harrison. The companies 
are respectively Startling Music Limited and Harrisones 
Limited. 

THE COURT: And you represented John Lennon 
individually? 

THE WITNESS: Yes, with particular reference to 
the U.S. administration of John's songs although he 
was doing the publishing deal with ATV. It was virtually 
watching to insure the UK was satisfactory and organized. 

Q In your negotiations in California were you 


doing anything on behalf of Apple? 
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MR. GRUMBACH: May we distinquish, please, 
your Honor, Apple Record, Inc., a New York corporation, 
the defendant in this action and any other Apple companies 
there might be? | 
THE COURT: I thought he said he wasn't 
there for Apple. 
Q Ww was paying your salary at that time? 
A Apple Corps Limited. 
Q Did you receive any separate payments from 
Mr. Lennon? 
A None whatever. 
Q With whom did you negotiate in California? 


With Mr. Sam Trust, the president of ATV Music 


Q Anyone else? 

A Yes, the gentleman who flew over with me was 
Mr.Jeffery Haith, managing director of ATV Music Limited 
in London. 

Q Were any lawyers involved in these negotiations? 

A Yes, Mr. Seider on behalf of John. Not from 
memory on behalf of ATV Music Co. at that stage. 

Q Did you make a deal when you were o;; in 


California? 


- 


A I think the deal was fully discussed. 
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Whether it was actually signed in California, I am not 
aware. 

Q When you came back to New York, did you tell 
Mr. Lennon that a deal hadbeen made? 

A I naturally acquainted him with all the things 


we had discussed, assured him that his English end was fuily 


covered. 


Q Did you tell him it was to be put in writing? | 
A I don't think I actually mentioned that. | 
| 


All the terms had been agreed and John was already aware that) 


the terms had been agreed, so the question of the formali- 


Q What airline, if you recall, did yeu fly back 


zation really didn't matter. | 
{ 


with from Los Angeles to New York? 


A From memory, it was United Airlines. I may 


be wreng. No, it wasn't United. I am not familiar -- 
woul@ it be American Airlines? 

Q Could be. 

A Or Western -~ 

6) All right. Do you remember what ti:t2 of day 
your flight left Los Angeles? 


A Morning time. That's all I can say. 


Q What time in the morning? 


I can't be specific. 
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Q Do you have any recollection of when you got to 
the airport that morning? 

A Quite honestly, no. 

Q Do you know at what airport you geo iek at 
New York? 

A Newark, New Jersey. 

Q Do you know at what time of day you arrived in 
Newark? 

A I would have thought, from memory, two, 
2:30, maybe. 

Q In the afternoon? 

A Yes. 

9 And what did you do when you arrived at 
Newark? 

A From memory, there was a car that met us which 
brought me straight to my hotel. 

Q Were you with anyone on that flight? 

A With Harold Seider. 

Q The two of you flew in together? 

A That is correct. 

Q You boarded the airplane in Los Angeles to- 
gether? 


A Correct. 


Q And you had the car meet you and you then 
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went toyour hotel? 


A 


Q 


A 


Q 


Correct. 
Which hotel was that? 
The Plaza. 


And approximately what time of day did you chec 


in at the Plaza? 


A 


How long does it take to come from Newark? 


3:15 maybe. 


Q 


A 


Do you have any specific recollection? 


Does one : ormally when you check into a hotel? 


Quite honestly, I don't. 


Q 


How long did you stay at the hotel after you 


checked in? 


Q 


night? 


A 


Just the usual freshening. I would say half 


What did you do next? 

I then caught a cab to Record Plant East. 

Did you have dinner in Los Angeles Monday 
You say you came to New York on Tuesday. 


I imagine I did have dinner but I can't recall 


who I dined with. 


Q 


A 


I take it you don't recall where you dined? 


I was there for a week and I dined somewhere 


different every night. I don't recall every restaurant 
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I dined at. 
Q At what hotel did you stay in Los Angeles? 
A Beverly Wilkshire. 
Q — remember what time you went to bed on 
Monday night? That would be Monday the 7th. 
A Mo. 
Q Was Mr. Seider with you that night? 
A From memory I would say no. 
Q Where was he, do you know? He was in 
Los Angeles I take it? 
A He was in Los Angeles but he wasn't with me. 
He had other friends in Los Angeles and obviously he had 
the opportunity meeting with them. 
Q When youvent to the Record Plant I believe you 
testified with Mr. Lennon and May Pang? 
A That is correct. 
Q What did you do at the Record Plant that 
afternoon? 
A Just generally talking. 
Q Did you listen to any music? 
A There may have been music playing from the studio 


but I wasn't specifically listening to anything. | 


Q Did you discuss the Spector tapes with Mr. | 


Lennon? 
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A They were mentioned when I was there. I believe) 


{ 


| 


a ed 


John had told me his rpoblem he had in trying to obtain 
these tapes. In fact I do recall, I can recall hearing Ya Ya) 


being played because it was an unusual title so I remember 


specifically that being played. 


Where were you when you heard Ya Ya being 


Probably in the reception area. 

And Ya a ‘sas one of the Spector tapes? 

Yes. 
Q Did yu hear any other Spector tapes being played?| 
A I heard one other, I think -- I can't be specifik 


on this -- it was Sonie Maronie. 


Q Those were the only ones you heard? 


| 
| 
| 


i 


A Yes, Bonie Maronie I knew for many years. 

Q You say you listened to these tapes in the | 
reception area o' the studio? | 

A I didn't specifically listen to them. I recall 
they were being played. We were standing around the 
reception ang these were being played at the time. The 
studio ccor was right there. 


Q In other words, you heard the sound wafting 


out of the studio? 


A That's right. 
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Q Who were you standing with wher: Ya Ya was 
Playing? 

A I really don't know. Probably May Pang, 
possibly John Lennon. 

Q You say Ya Ya struck you as an ‘3inusual tune? 

A Unusual title. 

Q Did you disucss it with either Mr. Lennon 
or Miss Pang? 

A I might have briefly mentioned th- fact, 
that's an unusual title. 

Q Did they say anything? 

A Not to my knowledge. 

Q Do you happen to remember what type of arrange- 
ment of Ya Ya was played? 

A To my mind obviously in the rock idiom. 
Beyond that, no. 

Q Was Mr. Seider at the Record Plant with you that 
afternoon? 

A I don t think he was that afternoon, no. 

Q Had you told Mr. Seider when you arrived at the 
Plaza Hotel that you were going to the Record Plant to see 
John Lennon? 


A I probably did mention it, yes. 


Q Did you invite him to come along?: 
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A It wasn't up to me to invite Mr. Seider. He 
was far closer to Mr. Lennon than I was. 


Q What was the purpose of your visit to the Record 


To say hello to John primarily. 
Q Was the purpose ars report to him what had 
happened in Los Angeles? 
A A little of both. 
Q And was it your understanding that you and Mr. 
Seider would deliver separate reports to him? 


TES COURT: tI have to ask that we make some 


MR. SCHURTMAN: I am trying, your Honor. 
THE COURT: I am not a prisoner of the lawyers 


on their leisurely examination. I can do something. 


Now, there must be a point that you are bringing out. 

MR. SCHURTMAN: I am. 

THE COURT: If you can give it without every 
single bit of obvious detail that I already know, please 
let us get going. 

MR. SCHURTMAN: I assure you my questions have 
a point but I don't want to tell the witness what the 


peint is. 


THE COURT: Of course you don't, but it is so 
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leisurely. 

MR. SCHURTMAN: I will look at my notes and maybe 
I can move it along faster. 

THE COURT: Please do. 


Q During the evening at Club Cavallero, and I am 


referring to the evening of October 8th, did you participate | 


in the conversation in any way except for your conversation 
with Mr. Cahl about the watch? 

| THE COURT: When you say participate, do 
you mean talk, listen or both? 

Q Did you say anything in the course of that 
conversation that you say lasted two to two and a half 
hours? 

A I wasn't involved in the discussion but 

there were certain aspects J can recall. When rock and 


roll generally was being discussed and each of us were 


A 
a 
\ 


throwing out rock standard songs that we knew in the rock 
and roll idiom. 


Do you mean you were discussing titles of 
Yes, just recalling various great rock and roll 


In what context were you recalling titles of 


songs? How did that come up? 
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A Because we had been discussing what had proved 
to be a rock and roll thing that John had done with Phil 
Spector. 

Q Were you discussing the titles of the Spector 


tapes or other songs? 


A They were mentioned first and then -- everybody 


was just coming in, yes, that's a great rock and it developed) 


{ 
} 


on those lines. We were just talking rock music. 

Q Did anyone give any reason for throwing 
titles back and forth? 

A I think one was tc have a reason when you are 
discussing rock. It is an inevitable thing that titles 
get thrown out. 

THE COURT: Mr. Brown, he is just asking you 
did anyone say why they were discussing rock titles. 
Did anyone say such a thing? 

THE WTNESS: The general conversation at that 
time was on rock music. 

Q You had testified on your direct examination 
at one point Mr. Levy explained, and you used the word 
“explained” television promotions. Do you recall that? 

A I do. 


Q What specifically did Mr. Levy say? 


He explained how rather than the normal 
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marketing process the promotion for certain records was put 
on with television promotion. I recall John saying yes, he 
had seen this type on television and then following it up 
with other campaigns. 

Q Did Mr. Levy say anything else about the 
mechanics of a TV prometion at any time that evening? 

A He may have gone into more detail. If he did, 
I can't recall what it was. 

Q Did May Pang say anything that evening? 


A I don't think she entered into the general 


conversation. We were more listening than talking. She 


again got involved when we were discussing the rock music 
and I think came up with one or two specific titles. 

Q Who was doing most of the talking? 

A I would think Morris Levy and John Lennon. 

Q Did Harold Seider say very much? 

A He was in the discussion, maybe not equally 
but certainly to a large extent. 

Q Have you told us everything that you recall 
Mr. Seider saying? 

A I think so. I can't recallobviously his 
every word but I think I have said all the things I can 
remember. 


Q Was there any discussion about Lennon recording 
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any further rock and roll songs to add to the Spector tapes? 
A Not to my knowledge. I recall, I think it was 
Mr. Cahl saying"We have got loads of rock and roll, we got a 
great rock catalog, you would have to listen to some of 
those." 
Q I believe you testified on your direct that 
Mr. Lennon said that he thought he could salvage six of 
the Spector songs? Did I understand you correctly? 
A Yes. 
Q And I believe you testified he said he would 
take those six tapes or songs to Capitol in California 
to see how they cure merchandise? 
A That is correct. 
Q After they started discussing the question 
of TV promotions was anything said about using the 
spector tapes on TV promotions? 
A I think this was part of the thing that 
Mr. Levy brevght up. He had asked them or John Lennon had 
asked regarding his EMI agreement and Mr. Levy said 


"Neverthelecs, this is what we do" and he went ahead to 


explain the TV campaign that he normally put on. 


Q Did yu hear anything said how many songs are 
normally put on an album for TV promotion? 


A I don't specifically recall it, no. 
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Q Did anyone say that six Spector tapes wouldn't 
be enough to fill such an album or words to that effect? 

A No, that had been discussed previous to even 
arriving at the Cavallero between John and myself by John 
saying six is an unusual package, Capitol has to make 
it either a mini LP or a maxi AP. 

Q Once Mr. Levy brought up the subject of TV 
promotion was anything said about Mr. Lennon recording 
additional name songs to add to the Spector songs? 

A I can't recall any such comment, no. 

Q Was there any discussion about how long a 
TV promotion would take? 

A I don't specifically remember it. 

Q Was there any discussion about how long 
licensing of masters run in this field? 

A No. 

Q In connection with that watch that you mentioned, 


do you still have that watch? 


ad ‘ . 
Q Do you have it with you? 


| 


I do. 
Do you have it right here? 
Yes. 


MR. SCHURTMAN: Your Honor, may I just take 
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a look at it? 
THE COURT: Sure. 
MR. SCHURTMAN: Could I have my associate 
look at it while I continue my questions? 
THE COURT: Yes. 
BY MR. SCHURTMAN: 
Q You testified when you got back to England your 
watch didn't work. 
A That is correct. 
Q Then you sent the watch to Fhiladelphia? 
That is correct. 
T™) Benrus? 
A Yes. 
Q ‘hey sent it back to you and said it wasn't 
their watch? 
A . That is correct. 
Q Do you remember when you mailed it to 
Benrus in Philadelphia? 
A I wezid have thought this was January, possibly 
February 1975. 
Q When did the watch stop functioning? 


A Very shortly after my arrival in England. 


Q I think you testified that you left New York 


on October 10th. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COUP THOUSE 
FOLEY SQUARE. NEW YORK. N.Y. - 791-020 


Brown-cross 
Correct. 
When was the next time you were in New York? 

A July 1975. 

Q You also testified in connection with the 
October 8th conversation «hat Mr. Lennon said to Mr.Levy 
that he would let him listen to some Spector tapes that he 
thought were very bad. 

A Yes. 

Q In what context did he say that? Why would 
Mr. Levy want to listen to bad Spector tapes? 

A I think the inference was they were Mr. Levy's 
songs on those tapes. 

Q Did he actually say that or was this an 
inference that you drew? 

A To be honest, I think it was an inference 
in the manner in which it was said. 


Q Can you remember the words that Mr. Lennon 


A I can only recall my aaah of what was said 
and I wouldn't guarantee that that was specific but it was 
something along the lines "You are quite welcome, Morris, 
to come along a the Record Plant and listen © everything 
that I hive from Spector." 


Q When you were at the Record Plant’ the next day | 
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were ali of the Spector tapes played? 


A They might have been, but I didn't hear all of 


Which ones did you hear the next day? 

A As far as the titles are concerned I am not 
that certain. Music was being played which I presume were 
the Spector tapes but it was certainly rock music that was 
being played. I would not specify titles. I don't recail 
any to be honest. 

Q When was the first time you learned that there 


was a dispute between Mr. Levy and Mr. Lennon involving what 


had happened on October 8th? 
A In April 1975. 
Q How did you learr about that? 
A I had a call from ome of the legal gentlemen 


I know at EMI in London, Mr. Malcolm Brown who said he had 


Mr. Barrett Prettyman with him from the USA who would like 
to come to see me at my office. 

Q You were still employed by the Apple organizatio 
at that time? 

A Correct. 

Q Did you meet with Mr. Prettyman? 


I did meet with Mr. Prettyman. 


What did Mr. Frettyman discuss with you? 
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A Mr. Prettyman referced to my meeting with John 


and specifically to the evening of October 8th, and said woul 


I give him in my own words precisely my idea what happened 


on that evening. 

Q Did Mr. Prettyman specify that the meeting 
had taken place on October 8th? 

A To the best of my knowledge, yes. 

Q Did he tell you anything about that meeting? 

." No, he didn't tell me. He asked me. 

Q Did you give Mr. Prettyman a written statement 
at that time? 

A I did. 


Q When was the last time you looked at that state- 


A I think it was in the course of Mr. Diamond 
takin; my deposition. 

Q You haven't seen it since? 

A I have not. 

Q I show you Plaintiffs' Exhibit 85 for 
identification. Can you identify this? 

A Yes. 

Q Is this the statement that you gave to Mr. 
Pret.yman in April of 1975? 


A That's correct. 
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The copy that I have is not signed by you, 
Mr. Did you sign one of these statements? 
THE COURT: Can we get that marked? 


MR. PRETTYMAN: We have one I believe that was 


signed and I was going to mark it in rebuttal. I will 


get it. This was going to be Defendants' Exhibit M for 
identification. Do you want to remark it? 
MR.SCHURTMAN: Let us mark that as Plaintiffs' 
Exhibit 85. 
(Plaintiffs' Exhibit 85 was marked for 
identification.) 
MR.SCHURTMAN: I offer that. 
MR. PRETTYMAN: Can we take a moment for your 
Honor to read it, please. He has just cffered it. I have 
no objection. 
THE COURT: I will receive it. 
(Plaintiffs' Exhibit85 was r-ceived in 
evidence.) | 
THE COURT: All right, Mr. Schurtman. 
BY MR. SCHURTMAN: - 


Q Did you ever have occasion to discuss this 


lawsuit with Mr. Lennon? 
A I am sorry, will you repeat the question? 


(Question read.) 


. 
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At what period? 
Any period. 

A Obviously I have discussed it certainly since 
my arrival in New York this time, yes. 

Q And did you discuss it with him before thz::? 

A No, sir. 

Q When did you discuss any phase of this lawsuit 
with Mr. Lennon for the first time? 

A Since my arrival in New York this week, 
either yesterday or Wednesday. 

Q What did he tell you about the case? 

A Nothing specific, as I can recall. It was 
just a general discussion as to what the progress is. 
I think there was a certain amount of concern as I believe 
you are aware, I am due back in London fairly shortly, a 
concern as to how soon I would be heard to be able to get 
away. 

Q Mr. Brown, were you at the trial the first day 
before Judge Mac Mahon? 

A No, I was not. 

Q When did you first start attsnding these trial 
sessions? : 

A On Wednesday morning. 


Q And did you hear Mr. Levy's testimony? 
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I did. yes. 
Did you hear all of his testimony? 
I think so because Mr. Levy was still on the 
left last evening. I don't know whether he 


this mornirg. I was unable to be here first 


thing this morning. WhetherI heard all of it, I can't answer 


you. 


Q 


Mr. Seider? 


A 


Q 


time? 


A 


discussed it 


Q 


Ay 


Did you ever discuss this lawsuit with 


Yes. 


When did you discuss it with him for the first 


Again, I think probably at the same time i 
with John, either Wednesday or Thursday. 
Never before then? 

No. 


ahout Miss May Pang? 


never discussed it at all with May 


No, I haven't seen May Pang. 


When was the last time you saw May Pang? 


In London, but I can't be specific as to cates. | 


She came to London. I think she was there fcr Christmas 
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if I remember rightly. 

Q Christmas of what year? 

A December '74. 

Q And did you discuss any aspect of the 
Cavallero meeting, the October 8th meeting with Miss 
May Pang at that time? 

A Certainly not. 

Q Was there any discussion about dealings between 
Mi. Lennon and Mr. Levy? 

No. 


SCKURTMAN: Let me return your watch, 


THE WITNESS: Thank vou. 


Mr. Brown, let me read to you <wo er thr. 


answers from page 45 of the deposition that wu. taken of yr, 


not by my office but by Capitci Records and EMI. I believ. 
the attorney conducting the quzstioning was Mr. Prettyman. 
"Q Do you recall any discussion that owinies*< 

the reference being to October 8th -- "concerning the use 
of old rock and roll songs for the production of an album 
other than that which you have testified to so far? 

"A I believe in the context of this thing that 
some, Morris Levy at that time probably this could be 


the reason why he offered the records. He said ‘We could 
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make a great package of this' and that was probably when he 
offered to supply the old rock and roll records that he had. 
"Q It was your understanding that Mr. Levy was 
offering to supply old rock and roll songs to Mr. Lennon, 
is that correct? 
"A Yes. He definitely offered that he could have 
those records." 
Does that refresh your recoliection that 
when titles. were being passed back and forth it was in the 
context of this package? 
MR. PRETTYMAN: What package, your Honor? 
THE COURT: I guess the package that Mr. Levy wa 
Saree ere Isn't that what you are talking about, Mr. 


Schurtman? 


MR. SCHURTMAN: I am trying to remember if the 


word "package" was used here. Yes "Mr. Levy said we could 
make a great package of this." 

Was it said in the contents of the discussion 
concerning this package? 

A It could have been. I c7n't remember the 
chronological order whether we talked about rock titles 
first and that came after or in reverse. I can't recall. 

Q You testified on your direct that you saw 


figures being written down and figures being discussed con~ 
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cerning saies. 
A Yes. 
Q Do you have any specific recollection of what 
sales were discussed, what figures? 
A Not specific, no. I can remember figures bein 
mentioned but quite honestly, I paid mattention to them. 
Q Did anyone say in words or substance that this 
package would sell millions of records? 
_ It could well have een said but I didn't pay 
any attention if it was said. 
MR. SCHURTMAN: I have no further questions. 
THE COURT: Any further questions of Mr. Brown? 
MR. BERGEN: N“, your Honor. 


MR. PRETTYMAN: I have a few questions. 


THE COURT: Do the other defense lawyers want 
to question Mr. Brown? 
MR. GRUMBACH: I have no questions. 
REDIRECT EXAMINATION 


BY MR. PRETTYMAN: 


= & 


Q Do you have with you the return book of 


Benrus saying it wasn't their watch? 
A Yes, I do. 


MR. PRETTYMAN: No further questions. 


q 


a nce oman 


MR.SCHURTMAN: May I see that card? 
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THE COURT: Would you show it to Mr. Schurtman. 

MR. SCHURTMAN: I have no questions. 

THE COURT: You may step down. 

(Witness excused.) 

THE COURT: I suppose the next order is to 
continue with the cross examination of Mr. Levy. Let us 
go with that for a few minutes and see how far we get. 
MORRIS LEVY, resumed. 


CROSS EXAMINATION (Continued) 


BY MR. BERGEN: 
Q Mr. Levy,just to pick up where we left off be- 
fore lunch. 
I take it you didn't look at any of Mr. Lennon's 
con‘:racts with EMI or Capitol before October 8th? 
A No, sir. 


Q Now, before you met with Mr. Lennon and Mr. 


Seider at the Club Cavallero that night, October 8th, you 


haven't thought of any particular deal that you were going 


to propose to Mr. Lennon and Mr. Seider about this alleged 
breach of the come together settlement, had you? 


A No, sir. 


Q This thing about the television just kind of 


came up during the course of the meeting? 


A Yes, sir. 
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Q After the meeting did you consult a lawyer 
about what happened at the meeting? 
A I didn't consult in that sense. I told 
Mr. Krasilovsky,who was the attorney in the copyrisht action, 


that it was all settled, and not to pursue it any further and 


that's {c. i don't welieve I consulted a lawyer. 


Q Did you write a memo of understanding at all 
of what took ise that night? 
A No, sir. 
Q Did you send any memo to your files? 
No, sir. 
Did you make any notes of the meeting? 
A No, sir. 
Q Up to January 30, 1975, when you met with 
Mr. Seider, did ycu ever look at the contracts, EMI -- 
A I missed the date. 
Q oun 30, 1975. 
A No, sir. 
MR. SCHURTMAN: I object to the form, your 
Honor. "Look" would indicate concracts were 
accessible to Mr. Levy. 
THE COURT: It doesn't indicate that at all. 
There is nothing wrong with the question. Go ahead. 


Q Up to that time had you ever asked a lawyer 
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to look at these contracts? 
A I didn't have one. 

THE COURT: The answer is no? 

THE WITNESS: That is correct, yes. 

Q Did you make any investigation to determine 
precisely whatthe contractual rights were in regard to 
Mr. Lennon's cecoeded performances up to ‘anuary 1975? 

A I discussed it with -- I knew what I knew 
about the old package I was making for Alan Klein that 
the mail order rights were excluded -- 

THE COURT: Let us not repeat. If Mr. Bergen 
is getting at what I think he is asking about, he is asking 
about whether you made any investigation, meaning did you 
inquire in any special way to find out the terms of 
these contracts. 

THE WITNESS: No, sir. 

MR. BERGEN: I amnot sure I got an answer to 
that question. 

THE COURT: He said no. 

Q Bie Te: or did you have any lawyer call 


Capitol or EMI -- 


THE COURT: Mr. Bergen, why do we have to hear 


the same thing fifteen different ways? I am positive 


that if anybody on Mr. Levy's behalf had looked at the 
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contracts or inquired, I would have heard about it a long 


time ago. 

Q Mr. Levy, when was the first time you saw the 
contracts, the EMI John Lennon contracts? 

A I believe it was after the lawsuit was started. 

Q Was that after the defendants had produced those 
contracts to your lawyers? 


A Yes. I told my lawyer what I thought was in 


THE COURT: You don't have to -- 

THE W’ ¢NESS: I am sorry, your Honor. Yes. 

MR. BERGEN: Your Honor, the followup to the 
discussion we had just before lunch. I think this 
might be a good place to break cross examination of 
Mr. Levy since it is 4:30 and the defendants may have a 
proposal on Tuesday when we gather again to try to speed 
things up, if we could just have the weekend to discuss 
it. 

THE COURT: Are you finished with Mr. Levy's 
cross examination. 

MR. BERGEN: No. This is a good point rather 
than going into something else, since it is 4:30. 

MR. PRETTYMAN: Our proposal may relate to 


deferring the remainder of his cross examination. 
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THE C.URT: That is fine. It is a good time 
to break. Sorry we covldn't have heard eny music this 
week. The only suspense I will have is when you will 
settle the case between now and Tuesday morning so I 
won't hear any of this music. 

MR. GRUMBACH: Your '‘ionor, there is something 
I would just like to mention. I don't know if you have 
had a chance yet or will have a chance before Tuesday, but 
I would like to suggest to your Honor the pretrial 
briefs and suggested statements of fact both disputed 
and ungi © ed were submitted to Judge Mac Mahon. If you 
are not aware of that because there may be a stack 


of papers I just wanted to call that to your attention. 


I have not read ali of that, although I have had this leisur 


for the last couple of days. Certainly we have gone over 


THE COU’ ': There is an immense time. Even now | 
| 


the briefs. The briefs are short. Is there anything 


in this other material that you feel would be specifically - 


MR. GRUMBACH: I think, your Honor, if you would 
look at the defendants joint statements of facts, the amended 


version, and we put in a few changes at the end which 


supersede the first version, I think it would be helpful, | 
your Honor. The plaintiffs have put in a much shorter | 


version themselves. I think it would be of help to you. 
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MR. BERGEN: There is an *~~nded one. 

THE COURT: The trouble is, . am now trying the 
facts. It seems to me I am in a little difficult position 
than Judg= Mac mahon was. I don't mean to quibble with 
you -- 

MR. GRUMBACH: I would suggest your Honor 
simply regard it as an opening statement. 

THE COURT: I thought I would exercise some 
care, since I am the finde: of the fact, and I don't 
want to have rolling around in my mind a lot of stuff which 
may .be things I learned outside the record and may be 
things I learned in the record. 

MR. GRUMBACH: Your Honor, may I suggest that 
our proposed statement is in legal theory, no different 
than if it were part of ovr statement of fact in our pre- 
trial brief. It is in the record. It is on file with this 
Court. So is the plaintiffs and I have no objection 
to your reading theirs. I think it is no different 
legally I suggest than an opening statement. 

MR. SCHURTM..N: I honestly don't think it would 


be helpful to you at this point because the defendants’ 


so-called undisputed statement of facts gives the whole 


chronology and at the tail end it tells you which aumbers 


are disputed. I had trouble reading it myself. 
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THE COURT: Mr. Grumbach, I know you are trying 


to be helpful, but frankly, as far as the evidence in the 
case, I think the thing for me to do is to hear the proof. 


I will sort of look those things over but I do want to tell 


you that I want to be careful that I am not gathering facts 
and factual impressions outside the record. There is an 
awfu. lot of material in there so I will be careful on 
that. Anything yov have to propose to us will be well 
and good. 

Thank you very much. 

(Adjourned to Tuesday, January 20, 1976, 


at 10:00 a.m.) 
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BIG SEVEN MUSIC CORPORATION 
et al. 


vs. 75 Civ. 1116 
JOHN LENNON, et al. 


January 20, 1976 
19:45 a.m. 


(Trial resumed. In open court.) 
Someone said there was going to 


be a proposal, you were talking about something -- 


t 


MR. BERGEN: Yes, your Honor. 


| 


The defendants have a proposal that I passed on | 


to Mr. Schurtman. We at the time would be willing to defer, 


H 


for the time being, further cross examination of Mr. Levy. | 
I asked Mr. Schurtman if we could put on or | 
if he could put on the direct testimony, deferring his cros$ 
examination also, of Mr. Cahl, who is the other officer of 
Big Seven, who was at this meeting on October 8, and then 
we would put on two of the musicians who were at the farm 
for direct and cross examination and then start right in 
with Mr. Lennon and Mr. Seider. 
THE COURT: You are a mind reader. That is 
exactly what I think ought to be done. 


MR. BERGEN: The problem is Mr. Schurtman told 


me that Mr. Cahl is rot available and they don't know where | 
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where he is. 

THE COURT: The best thing to do in this case 
would be to go right around that table, get the participant 
at that meeting. 

I think Mr. Bergen is exactly right, that this 
is exactly the way we ought to proceed, and I think it will 
bring the fastest, clearest light to the case. 

So if you don't have Mr. Cahl, let's go on to 


these other gentlemen. 


MR. SCHURTMAN: Your Honor, the problem with | 


Mr. Cahl is, as I told you last week, his brother had a 
massive heart attack. He went down to Florida. Since: that 
time further disasters have hapnened. 

A second brother is in the hospital now with 
another serios illness and Mr.Cahl's father-in-law just cam 
down with a heart attack -- I am sorry -- a stroke, also 
in Florida. 

It has all happened at the same time. We hope 
to get him back later this week. 

THE COURT: All right. 

In the meantime, what I have is the plaintiffs' 


position by way of the very detailed testimony of Mr. Levy 
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as to what went on at the -- what he says went on at the 
Club Cavallero and so forth. 

It would be, I think, almost ideal to take Mr. 
Bergen's suggestion on its precise terms, and that is have 
the other witness from the plaintiffs' side, Mr. Cahl, and 
then go around the table, so to speak. 

If Mr. Cahl isn't available, we will hear him 
later in the week. But can't we go ahead with the rest of 
that plan? 

MR. SCHURTMAN: I am perfectly in agreement. 

THE COURT: Fine. 


I think we are all on the same wave length. 


MR. BERGEN: Your Honor, the reason we are going 


to have the two musicians is one of them comes from New 
Hampshire and the other one comes from California. 
THE COURT: No vroblem. That's great. 
All right. 
Would you proceed then. 
MR. BERGEN: Edward Mottau, please. 
EDWARD STANTON MOTTAU, called 
as a witness on behalf of the defendants Lennon and 
Seider, having been first duly sworn by the Clerk of 


the Court, testified as follows: 
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DIRECT EXAMINATION 
BY MR. BERGEN: 
Q Mr. Mottau, would you state your name and 
adéress for the record, vlease. 
A My name is Edward Mottau. I live in Lyndedboro 
New Hampshire. 
9) Would you tell the Court what your profession 
is, Mr. Mottau? 
A I am a musician. 
9 What instrument do you vlay? 
Guitar. 
How long have you been a professional musician? 
For about ten years. 


Have you ever made any record albums on your 


A Yes. 

9 Can you tell us what record companies you have 
made albums for? 

A Septer Records, Atlantic Records, Bell Records 
and MCA Records. 

Q Have these been records you have made as a solo 
artist and with groups? 


A Yes. 


Q Have you ever produced any record album? 
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Yes. 

Q For whom have you produced record albums? 

A I produced two albums for Warner Brothers, for 
Mr. Paul Stookey. 

ca) Can you identify Mr. Stookey for the Court, 
please. 

A Yes. 

Mr. Stookey is one of the former members of a 
group called Peter, Paul and Mary. 

(@) As a performer, an artist and as a producer, 
are you familiar with the recording business from start to 
finish? 

A Yes. 

Q Can you tell us what speed tape a record is 
normaliy made from by a major recording artist? 

A A speed of 15 IPS. 

0 Have you ever heard of an album being made by 
a major recording artist from a 7-1/2 IPS tape? 

A No. 

Q Is there a difference between a 7-1/2 IPS tape 
and a 15 IPS tape? 

A Yes. 


Q Can you tell us what that difference is. 


Weil, the difference is in speed, speed of the 
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tape. Av 7-1/2 tape is used primarily for reference lis- 
tening and the quality is not as good us the 15 inch per 
second. 

Q What is the difference in the quality between 
the 7-1/2 and the 15? 


A Well, the hiss level is outstanding in a 7-1/2 


‘@) And you don't get that hiss level on a 15? 
A No. 
a) You said it is orimarily used or the 7-1/2's 


are primarily used for reference purposes. 


Can you tell us what you mean by "reference 


purposes”? 

A Well, it is -- usually you take a 7-1/2 inch 
tape home to listen to to check out the information that 
you have on the other tave. 

In other words, it is just a cony. 

ia) Can vou tell the Court what a lacquer master is 

A A lacauer master is made from the 15 inch tape 
and then is sent off to the factory, where they make what 
thev call mothers, the metal varts that are then turned intd 
stampers to make the record. 

THE COURT: A lacauer master is made from the 


tape, right? 
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THE WITNFSS: Right. 

THE COURT: And then you use the lacquer master 
to make a mother. 

THE WITNESS: Right. 

THE COURT: And a mother is -- 

THE WITNESS: It is the metal part. The laquer 
is a piece of plastic and they make metal aces from that. 

THE COURT: When you say “metal part", what 
is it? 

THE WITNESS: It is a record made out of metal. | 

THE COURT: All right, go ahead. 

Do you know John Lennon? 

Yes, I do. 

How long have you known Mr. Lennon? 


A I believe since around 1971. 


ce) when did you first work with John Lennon 


musician? 
A I believe it was in December of 1971. 
0 Can you tell me what album that was on? 
A Yes, I think -- as I recall, that was an 
by a fellow by the name of David Peel. 


Was Mr. Lennon producing that album for Mr. 
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THE COURT: * 18 David Peel the composer or what 


THE WITNESS: ee, artist, composer. 


fe) Mr. Peel was the artist who was performing on 


the record? 
A Yes. 
THE COURT: What did Mr. Lennon have to do with 


£ 


it then? 


THE WITNESS: He was vroducing the album. 
fa) When was the next time that you worked with 
Mr. Lennon as a musician? 
A It was the summer of '74, I believe. 
@) Was that on a record album? 
A Yes. 


@) What was the name of that album? 


A Walls and Bridges. 

fa) Do you know what record company Mr. Lennon 
records for? 

A Yes. EMI. 

fa) When was the next time that you worked with 
Mr. Lennon on a record album after Walls and Bridges in the 
summer of '74? 

A I believe it was October of '74. 

9 Was this on the rock and roll album? 


Yes. 
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QO How were you first contacted about working 
on the rock and roll album with Mr. Lennon? 

A A young lady by the name of May Pang called me 
on the telephone. 

(9) Did she ask about your availability to work on 
the album? 

A Yes. 

(9) Do you recall when the actual recording session$ 
were for the rock and roll album? 

A I believe they started on October 21. 

0 How long before October 21 did May Pang call you 
and ask about your availability to work on the album? 

A Approximately two, two and a half weeks. 

0 Did you later get a call icin ay Pang about 
some rehearsals for the album? 

A Yes. 


fe) Do vou recall when that was? 


to go down. 


Q Did she tell you where the rehearsals were goin 


to be held? 


| 
| 

| 
| 
| 
| 
| 

| 
A Several days before the scheduled recording was | 
| 
q 
| 


A No. 
@) Did she call you back at a later time and tell 


vou where the rehearsals were going to be held? 
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No. 
She just said to come down so that we could 
rehearse for the album.. 
Q Did you meet Mr. Lennon and May Pang someplace 
prior to these rehearsals? 
A Yes, I did. I met them at Mr. Lennon's home. 
Q And did you learn there where the rehearsals 
were going to be? 
A Yes. 
@) Do you recall what day that was? 


A I believe that was on a Thursday. 


ca The Thursday before the rehearsals? 


Yes. 
Which I believe would be October 17. 
Now, when you met Mr. Lennon and May Pang, did 
they tell you where the rehearsals were going to be? 
A They said that we were going -- driving up to a | 
farm or something. 
Q Did they tell you whose farm it was? 
A Yes. 
Whose farm was it? 
Morris Levy's. 
Did you know at the time who Morris Levy was? 


Yes, I had heard his name mentioned several 
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in the period of ten years or so. I didn't-- 


I have never met the man, T‘'d never met him before that 


“ime. 


Q 


Did you ask May Pang or John Lennon why you were 


going to Morris Levy's ‘arm? 


A 


Q 


A 


else was in 


No. 

How did you get to the farm? 

Drove up with Mr. Levy. 

And Mr. Lennon and May Pang? 

Yes. 

Was that in Mr. Levy's car? 

Yes. 

What kind of a car was that? 

I believe it was a black Cadillac. 

On the way up in the car -- 

THE COURT: You went up in whose car? 
THE WITNESS: Mr. Levy's car. 

THE COURT: Who else -- I guess you said -- who 
the car? 


THE WITNESS: May Pang and John Lennon. 


COURT: Levy, yourself, May Pang and Mr. 


WITNESS: Right. 


you tell us where the four people who were 
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in the car were sitting? 
A John, May and Morris were sitting in the front 


seat and I was in the back set, | 


a) Before you were picked up by Mr. Levy, did either 


| 


| 
| 
| 
| 


John Lennon or May Pang say that John Lennon was doing a 
record album for Morris Levy? 

A No. 

(a) Was there any discussion about an album, a 
record album, in the car going un to the farm? 

A No. 

a) Was there any mention in the car that John 
Lennon was doing an album for Morris Levy? 

A No. 

fa) Were you the first of the musicians to arrive 
at the farm? 

A Yes. 

a) During the course of the weekend, did you talk 
to Morris Levy? 


A Yes, I did. 


Q Can you tell us when those occasions arose? 


A Well, we talked -- I was the first one up every) 
morning and TI sat with Mr. Levy at the breakfast table 
talking. 


He took me on a slight tour of his farm and we 
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talked at the dinner table. 
Q Excuse me. 
A We talked -~ we spoke at the dinner table. 
0 At any time during the weekend, did Morris 
Levy tell you that John Lennon was doing an album for him? 
A No. 
(2) Or for any of his companies? 
No. \ 
Have you ever heard the name Adam VIII, Ltd? 
No. 
Did you hear it that weekend? 
A No. 
fa) How about Rig Seven Music Corporation; have you | 
ever heard of that company? 
h No. 
9 Did you and the musicians rehearse during the 
course of the weekend? 
A Yes. 
Q What kinds of songs were being rehearsed? 
A Early rock and roll songs from the fifties. 
0 Can vou tell us approximately how many hours 
during the course of the weekend you and the musicians and | 


Mr. Lennon rehearsed? 


A It was no more than a couple of hours during the 
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entire weekend. 
ca) Was there any rehearsal at all on Sunday? 
A No. 
Q What time did you leave t.:« -arm on Sunday? 
A “We left after lunch, anproximately 2 o'clock. 
(0) During the course of the weekend, did everybody 
more or less eat their meals at the same table? 
A Yes. 4 
a) Can you describe the table and how big it was? 
A It was a large round dining table. I would 
say it would seat approximately 15 to 18 people. 
0 How far away was everybody from each other 
around this table? 
In other words, how wide was the table? 
Oh, no more than four or five feet, I would 
say. 


ce) During the course of any of the meals at the 


farm, did you overhear or did you partake in any discussion | 


about John Lennon doina a record album for Morris Levy? 


you hear any discussion about a price of a 


you at any time during the weekend hear 
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Mr. Lennon say, and I quote, "We are making this package 
for Morris, it is going to be a unique package, it's never 
been done before, it is an exciting project." 

A No. 

Q At any time during the weekend, did you hear 
any of the musicians, including yourself, say "What's this 


package going to sell for," and hear Morris Levy respond 


"$4.98," and then have the musicians say "That's ridiculous, 


that's too cheap for how good this is." 


A No. 


Q Did you ever hear Morris Levy during the course 


of that weekend explain to you or any of the other musicians 
| 


how on TV a record has to be sold cheaper because you have 
got to get the people to write a check and mail it in and 
it takes an effort on their part and it has to be a great 
price? 


A No. 


@) During the course of the weekend or at any time | 


a record album for Morris Levy? 


A No. 


| 


| 
{ 
\ 
j 
4 
{ 
| 
{ 
j 


| 
| 


} 
j 
| 
| 
i 
| 


i 
| 
| 
| 
i 
| 


thereafter, did John Lennon ever tell you that he was making 
| 


Did May Pang ever tell you that? 


No. 


Did you ever hear any of the musicians say that? 
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No. 


(@) During the course of the weekend, did you have 


any discussion with Mr. Lennon about how the album was 
going to be marketed? 

A Yes. He said to me -- we were sitting on the 
couch together when we first arrived at the farm. 

He said to me "TI am sess to try and sell this 
album through the media, but I don't think the record com- 
pany will go for it." 

fa) Did Mr. Lennon elaborate on that et all? 
A No. 
Q there any further discussion? 


A No. 


| 


j 


Q You testified before that you started the record- 


| 


ing sessions on rock and roll you believe on October 21, | 


1974. 


Do you know when they were completed, the actual] 


recording sessions? 

A Well, we were through recording, I believe, on 
Friday of that week. 

ia) At any time during the recording sessions was 
Morris Levy present? 

A No. 


(a) Do you know Phil Cahl? 
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A Yes. 
Q And at any time during the recording sessions 
was Mr. Cahl present? 
A No. 
ce) Were there any discussions during the seceding: 
sessions about how the album was going to be marketed? 


A No. 


MR. BERGEN: Your witness. 


CROSS EXAMINATION 


BY MR. SCHURTMAN: 
Q Mr. Mottau, do you know what this case is all 
about? 
A No. 
Or: You have no idea who is suing whom for what? 
Yes, I heard that Mr. Levy is suing Mr. Lennon. | 
Do you know why he is suing him? | 


No. | 
Did anyone discuss the nature of this case with | 
| 
| 


A No. 


Q Have you ever discussed any aspect of this case | 


with John Lennon? 
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No, never. 
Did you see Mr. Lennon this morning? 
Yes. 


You came up in the elevator with him, didn't 


Yes. 


And you didn't discuss the case with him? 


No. 


Have you ever discussed this case with May 


No. 
Have you discussed it with Harold Seider? 


is I don't even know who that is. 


Have you discussed it with any lawyers? 
A No. 
(@) Are you telling the Court that you have never 
spoken to any lawyerS about this case? 
A Yes, I spoke to Mr. Bergen. 
Q So you did discuss it with Mr. Bergen? 
A No, Sm did not discuss the case with me. 
9 Mavbe you don't know what the word “discuss” 
means the way I use it. 
Did you have a conversation with Mr. Bergen 


about this case? 


SOUTHERN DISTRICT COURT REPORTERS. US COURTHOUS 
FOLEY SQUARE, NEW YORK N.Y. — 791-1020 


Mottau - cress 
% 
Yes. 
All right. 
When did you have that conversation? 
I believe on Monday, when I came to New York. 
And where did you have that conversation? 


In a restaurant. 


Which restaurant? 


I don't know the name of the restaurant. 
Q Who else was present? 
A There was another attorney there, another 
associate of Mr. Bergen's. 
\@) Do you know his name? 
A No. 
.@) Is he in Court today? 


A Yes, he is. 


Can you voint him out? 


The gentleman to your left. 
MR. SCHURTMAN: Would you identify yourself, 
please? 
ROY: Your Honor, Howard Roy. 
COURT: All right, Mr. Roy. 
anyone else present at that meeting? 


No. 


' 
Tell the Court who said what at that dinner 
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conversation. 

A I just asked what was going on and they said 
"well, John is being sued bv Mr. Levy," and that was the 
end of it. 

They wouldn't, you know, go into it any further 
than that. 


(Continued on page 575.) 
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Did they asx you what had happened at the 


I beg your pardon? 
Did they ask you what had happened atthe farm? 
Yes. 
And you told them? 
Yes. 
.@) What did you tell them? 
A Just that we were rehearsing and eating and 


drinking and having a good time. 


Did they tell you anything that happened at the 


No. 

Did they tell you what Mr. Lennon had said 
about the farm? 
A No. 

Q id they tell you what Mr. Levy had said? 


A No. 


@] Did you have any other meetinas with any lawyer, 


any conversations with any lawyer? 
A Yes, I had a meeting with Mr. Bergen. 


Q Aside from that dinner meeting? 


Yes. 


When did you meet with him? 
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Yesterday afternoon. 

Where did you meet? 

In his office. 

Who was present? 

Just myself. 

And what did you talk about? 


We talked about what had happened at the 


Did he say anything? 


He just asked me some questions. That is 


Did you ever give any written statement to 


No. 


Did you sign an affidavit? 


No. 


Did he take notes from you while you were 


talking tohim? 


A 


2) 


A 


Q 


this case? 


r A 


No. 


Did he take notes during the dinner conversationP 


No. | 


| 


Have you spoken to any other lawyers about 
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0 When you first learned that you were going 
to rehearse up at the farm, did you express any surprise? 


A No. 


Was it customary to conduct rehearsals at 


A Well, it is customary to conduct rehearsals. 


It does not matter where they take place. 


Q Have you ever conducted rehearsals at the 
farm before or the country house or anything similar? 
A Yes. 
Q When? 
I have conducted rehearsals at my farm house. 
In New Hampshire? 
A Yes. 
Q Now, did you ask Mr. Lennon or May Pang 
or anyone else what you are supposed to be rehearsing? 


A I was told it was an old rock and roll 


Did the name Phil Spector come up? 


Yes. 
Q Would you tell us who said what about Phil 


Spector? 


A I believe Mr. Lennon told me that he was 


finishing up an album that he started to record with 
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Phil Spector a few years before, that is, in Los Angeles. 
Q Did he make any comments about what had happened 
to the original Spector production? 
A Yes. 
Q Did you ask him what songs were going to be 
recorded? 
A No, I don't believe so. 
Q When you got to the farm where did the rehearsal 
take place? 
A In a large living room. 
Q How many musicians were there? 
There were five musicians. 
What instruments were used? 
Guitars, base drums. 
Was a piano used? 
Yes, a couple of times, I believe. 
Q How many songs did you rehearse? 


A I don't remember how many songs we rehearsed. 


We did not rehearse very many. 
Q More than a half dozen songs? 


A No. 


Q You rehearsed less than a half dozen 


A I really can't answer that question. 


remember how many sonaqs we rehearsed. 
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Q Do you remember the titles of the songs you 
rehearsed? 
A Yes, I think one was a song called 
Be-Bop-A-Lula. 
Q You can't remember any other songs? 


A No, I can't remember any other songs. 


Q Were they the same songs that you ultimately 
recorded? 

A Yes. 

Q Do you remember the titles of any other songs 
you recorded? 

A Just that one comes to mind. 


Q That is the one you remember? 


A No,there was a Buddy Holly song. 
remember the name of the song. 
Q You remember no other titles? 


A No. 


Q During the rehearsals did you use sheet music? 
A No. 
Q Nobody used sheet music? 


No. 


Do you know what a lead sheet is? 


Yes. 


Did anyone use a lead sheet? 
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No. 
How did you know what the tunes were? 

A They were all old songs from the ‘50s that 
everybody knew, all the musicians knew the songs from the 
time they were children. 

Q Who suggested which songs should be rehearsed? 

A John did. 

Q In other words, John would start a song and 
everybody would join in? 

A Yes. 

Q Were any recordings made at the farm? 

A No. a 

(9) Was a cassette used? 

A Yes, I think we used a cassette a couple of 
times during the rehearsals just for reference, to listen 
back. 

(a) Were riff s recorded? Do you know what 
e rift is? 

A You mean jamming? 

Q Yes. 

A Yes. 


Q Now, when Mr. Bergen auestioned you, you 


testified that during the entire weekend you rehearsed 


only a couple of hours? Is that correct? 
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Yes. 
When did you rehearse those couple of hours? 
A I believe Friday night we plays’ for a time 
and Saturday night. 
Q And that was the only :ime you rehearsed? 
A That is all, yes. 
Q Let me read you certain questions and answers 
and tell me if the person who said this was incorrect: 
"Q Could you tell us approximately how long you 
rehearsed that weekend?" 
MR. PRETTYMAN: May I inquire what he is 
reading from? 
MR.SCHURTMAN: I don't think I have to tell 
at this point. 
MR. PRETTYMAN: It is not his testimony. 
MR. SCHURTMAN: No. 


THE COURT: It is somebody else's testimony 


at this trial? 


MR. SCHURTMAN: Yes. I would first like him 


to answer it. 
THE COURT: Go ahead. 
fe) “6 Could you tell us approximately how 
long you rehearsed that weekend? 


"A Well, in terms of hours, i can't tell you, 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. NY. — 791-1020 


ear Mottau~cross —5B2 
but say we got up in the morning, whatever time may be, 
10 or 11 in the morning, we would eat breakfast, then go 


in this sort of space that we had got to rehearse in and 


rehearse witil dinner -- until lunch time, and then everybody 


would eat lunch and then usvaily we would go back after we 
digested it again until it went dark. So I would say it 
was 3 or 4 hours, a couple of hours in the morning and a 
couple of hours in the afternoon with many jams in between, 
after and later." 
MR. BERGEN: That is not from this trial? 
THE COURT: I asked you if it was from this 
trial and you said yes. 
MR. SCHURTMAN: It is deposition testimony, 
your Honor. 
THE COURT: All right. 
Q "Q Did you play atall in the evening? 
"A Yes. I mean we did rehearse at night as well. 
I< was pretty vague but we were playingall the time when 
we weren't eating. We did play billiards and things like 


that in between, but it was generally work." 


Would you say that the person who gave that 


testimony was mistaken? 
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MR. PRETTYMAN: May I note my objection? 

MR. BERGEN: Mine, too. 

THE COURT: I will overrule it. 

THE WITNESS: Would I say that this testimony. 
is wrong? 

THE COURT: I don't think this is a fair 
question. ee asking him an opinion about whether 
that person is wrong, not saying whit is. 

MR. SCHURTMAN: That is fair enough. 

BY MR. SCHURTMAN: 
Q Mr. Mottau, this is the testimony of John 
Lennon describing what happened at the farm? 
MR. BERGEN: May we have the page numbers? 
MR. SCHURTMAN: Yes, page 68 and 69. 
ie) Now that you have heard Mr. Lennon's 
testimony, does that refresh your recollection as to how 
long you rehearsed that weekend? 
A No, it did not seem to me more than a couple 
of hours the entire weekeend that we rehearsed. 


THE COURT: What do you mean when you say H 


| 
THE WITNESS: Just playing music together, trading 


riffs back and forth. 


THE COURT: What is a riff? 
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THE WITNESS: Notes being played on instruments 
THE COURT: Go ahead, Mr. Schurtman. 
Q Now, Mr. Mottau, you testified when Mr. 
Bergen questioned you and that the only time the subject 


of this particular album that was being made came up waswhen 


media? 


A Yes. 


| 
John Lennon told you he would try to sell it through the | 


Q But he was not sure that his company would 


permit him to do it -- 


I am sorry, I don't have the transcripts of your 


oe | 


testimony. Could you repeat what you testified? 
MR. BERGEN: I think he said he didn't think 
they would do it. 
Q Tell me again what Mr. Lennon said to you. 
A He said something to the effect that he was 
going to try and release the album through the media, but 
he didn't think the record company would do it. 
(@) Did you ask him what he meant “through the 
media"? 
A No. 
Q Do you ean wha «as meant? 
Yes. 


What does that mean to you? 
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A Radio, television. 

Q And that was the only time the subject was 
mentioned? 

A Yes. 

Q Is it your testimony that during the entire 
weekend nothing was said about television promotion? 

A That is correct. 

Q Are you familiar with the TV promotions for 
old albums? Have you ever watched any? 

Yes, I have seen them on television. 


Do you know any of the companies that put 


No. 


Does the name K-Tel mean anything to you? 
No. 
Does the name Ronco mean anything to you? 
A No. 
Q You have already testified you never heard 
the name Adam VIII? 
A No. 
Q Until this very morning when somebody asked 
you a question? 
A That is correct. 


Q That is the first time you heard that name? 
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MR. BERGEN: Mr. Schurtman knows very 
well I asked Mr. Aottau on direct whether he ever heard 
the name. He has testified that he never heard it before 
this case, your Honor. 
MR. SCHURTMAN: Can't I ask him on cross? 
THE COURT: Let us not have any argument. 
Go ahead, Mr. Senaremna: 
Q You testified that the recording sessions 
began on October 21? 
Yes. 


And where did the recording sessions take 


At the Record Plant. 
When did they begin? 
You mean what time of day? 
Yes. 
A Oh, around 5 o'clock m the afternoon. 
Q Was that the Monday followirig the weekend 
when you had the rehearsals at the farm? 


A Yes. 


9 You have testified you rehearsed a couple of 


hours at the farm. Did you have any further rehearsals 
before the actual recordina sessions beaan? 


A No. 
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Q You went riaht into recording after a couple 
hours of rehearsal? 

A Yes. 

Q And in those couple of hours of rehearsal 
you had rehearsed less than six songs? 

A Yes. 

Q Do you know how many songs you ultimately 
recorded during the recording sessions? 


A Oh, I think it was probably around ten 


That is your best recollection? 
Yes. 
Q You testified of the difference between 
7-1/2 ips taves and 15 ips tapes. When an album is 
recorded on a master tape who normally keens the original 
master tape? 
A Well, it is usually kept in the recording studi 
They usually have a vault in the studio and tapes are kept 


there. 


Q And if somebody wants to make a lacquer from 


that master tape is the original master tape used for that 
purpose or is a copy made? 
A Sometimes they .. e« what they call an E.0.‘d 


Usually the original tape is used formaking a 
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lacquer. 

Q The original tape is taken out of the vault 
and used to make a lacquer? 

A Yes. 

Q And what happens if nothing happens to that 
original tape? 

MR. GRUMBACH: Objection. He is asking a 
hypothetical question. 
THE COURT: Overruled. 

A I guess I didn't understand your question. 

fe) Isn't it a fact that the original tape is 
kept in the vault, that copies are made of the master tape? 

A You are talking about the 16 track tape or 
whatever you are recording, the big wide tape, two-inch 
tape. 

Q Why dont you define for us what vou consider 
a master tape to be? 

A Well, a master tape is usually a 16-track 
2-inch tape; it is two inches wide. And you take and you 
make a two-track tape of the information that is on it 
and then you make your lacquers from that. 

Q But the original tave is kept in the vault? 


A Yes. 


You don't send that out to make lacauers from? | 
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A No. 
Q Have you ever heard of a song called Groovin' 
by the Young Rascals? 
A Yes. 
(9) Are you aware of the fact that it was put out 
by Atlantic? 


A Yes. 


Q If I were to tell you that Atlantic had this 


song put out on a 7-1/2 inch per second tape -- 

MR. BERGEN: Your Honor, he is asking him 
from the list,the exhibit that he put in. He is talking 
not about the original recording. I believe he is mislead- 
ing the witness. He is talking about the album that Mr. 

Levy put out from masters that was sent to him by the company, 
the company that recorded the album. He is not talking abou 
the original recording that was put out. I have an objection, 
your Honor. 

THE COURT: Please let us not have these 
speeches. I think that is a nice discussion, which I am 
sure, although unintentional, is information, and you 
dont' convey information to the witness during his testimony. 

MR. BERGEN: I amnot trying to convey 
information tothe witness. 


THE COURT: If you have an objection, object, 
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but don't have all that discussion. 

MR. PRETTYMAN: May I add my objection, and 
for the additional reason that the question assumes facts 
from the exhibit which have not been proved. 


THE COURT: You are entitled to ask a question 


as long as you explain the circumstancesas far as they are 


in the record. 

MR. SCHURTMAN: I have not finished the 
question. 

THE COURT: Finish your question. 

Q Let me do it this way: Mr. Mottau, I show 
you Plaintiffs' Exhibit 80 in evidence. Will you look at 
it, please. Now, Mr. Mottau, if I were to tell you that 
the companies listed on this exhibit -- Atlantic, 

CBS, MCA, UA, MGM -- in each of the instances listed in this 
exhibit furnished 701/2 ips masters for the vurpose of 
creating records, would that change your testimony that no 
records were ever made from 7-1/2 ips masters? 

A No, it would not. 

MR. GRUMBACH: It is a mischaracterization 
of the witness' prior testimony. 

MR. PRETTY: I object. 

THE COURT: Overruled. 


You say you have never made any from 7-1/2 
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inch masters? 
A And I don't know of anyone else doing that. 
Q Have you ever personally cut any lacquer 
masters? 
A Yes. 


Q Which ones? 


Two albums that I produced in my own album. 


You supervised the cutting? 

A Yes, I was there. 

Q Incidentally, who was at the farm during that 
rehearsal weekend? 

A - There were themsicians and one of the 
musicians brought his wife with him; Mr. Levy and a young 
lady; there was Mr. Cahl and his wife, I believe; and there 
were people in and out during the course of the weekend. 

Q Do you know the names of any of the other peopl 
who were there? 

A No. 

Q Did they eat at the dinner table with you? 

A Yes. 

Q Did Mr. Cahl participate in any way in the 
rehearsals? 

A No. He was in and out. 


Q What was he doing when he came in and out, 
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if anything? 


A Bringing veople coffee or drinks or whatever. 


Q Did he bring anyone any sheet music? 


A No, not that I can recall. 
Q Have you spoken to any of the other musicians 
this case? 
A Yes. 
9 Which ones? 
Mr. Jesse Ed Davis. 
When did you speak to Mr. Davis? 
I spoke to him this morning. I spoke to 
him a couple of days ago. 
Q What did you discuss with him? 
A Well, we had just talked about it. I wondered 
how it is going. It is all a big mystery. 
9 You wondered how what is qoing? 
A The case iS going. 


Did you know that this case was on trial last 


Yes. 
Where were you while this case was on trial? 
I was in my hotel room. 


Which hotel room? 


The Drake Hotel. 
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Q Was anyone telling you what was happening in 
the case? 

A No. 

Q Who was paying for your stay at the D ike 
Hotel? 

A Mr. Lennon. 

Q But you say you never discussed this matter 


with Mr. Lennon? 


you discuss it with any other musician? 
No. 
Is Mr. Davis in court today? 
Yes. 
Do you know whether any of the other 
musici are planning to testify in this case? 
I don't know. 
MR.SCHURTMAN: I have no further questions. 
BY MF. PRETTYMAN: 
was driving the car up to the farm? 


Levy ° 


Say you were sitting inthe back. Did you hear 
| 


the conversation back and forth? 


A 


COURT: Did you say that yardrove back 
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Sunday afternoon with Mr. Levy? 


THE WITNESS: No, I did not. 


MR. PRETTYMAN: I have no further question. 


THE COURT: Do you have any auestions? 
MR. GRUMBACH: No. 

THE COURT: Thank you very much. 
(Witness excused.) 


MR. BERGEN: Jesse Ed Davis, your Honor. 


JESSE EDWIN DAVIS III, a witness 
called on behalf of defendants John Lennon ad Harold 
Seider, being first duly sworn, testified as 
follows: 

DIRECT EXAMINATION 

BY MR. BERGEN: 

Q Mr. Davis, where do you live? 


A Marina Del Ray, California. 


Q Is that in Los Angeles? 
A Yes. 


9 What is your profession? 


A I am a guitar player. 


Q How lona have you been a professional 
musician? 
A About 16 years. 


Q Can you tell us the names of some bands that 
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you have played with over the years? 
A Rod Stuart and the Faces. 
f@) Can you tell us someof the artists that you have 


appeared with and played with in recording sessions? 


A Helen Reddy, John Lennon, Cher, Perry Neilsen, 


Ringo Starr -- do you want some more? 


MR. BERGEN: That is enough. Thankyou. 
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Do you know John Lennon? 
Yes. 
fa) When did you first meet Mr. Lennon? 
A In 1968 at -- it was the filming of a Rollin' 


Stones group movie in London, England. 


Q When did you first work with Mr. Lennon on a 


record album? 
A At the original Phil Spector sessions for this 
rock and roll album in Los Angeles. 
That was around November of '73, I think. 
When did you next work with Mr. Lennon? 


In the summer of '74 for the Walls and Bridges 


For the Walls and Bridges album? 
Yes. 

a) Did there come a time when you were contacted 
about playing with Mr. Lennon as a musician again with 
respect to the Spector album? 

A No. 

Q How about the rock and roll album? 

Yes, the rock and roll album. 
Do you recall when that was? 
When I was contacted about it? 


Yes. 
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T assume it was a few weeks before the actual 
sessions. 
When were the actual sessions? 
The last part of October in '74. 
Who called you about these sessions? 

A A girl named May Pang. 

‘@) Did May Pang tell you anything about rehearsals 
prior to the recording sessions? 

A I think a few days before we were to leave for 
the sessions she mentioned something about a rehearsal. 

Q Did she tell you where the rehearsals were goin 
to be? 

A The day before I left she called and said we 
were going to rehearse at a farm in upstate New York. 

Q So that your testimony is that there were 
rehearsals set and then she cal:ed you and said that the 
rehearsals were going to be held at a farm? 

A Yes, I think she had to tell me because a car 


was going to pick us up to take us there. 


Q Did she tell you whose farm it was going to be? | 


! 


A Yes, she said it was a farm that belonged to 
Morris Levy. 

c@) Did you know who Morris Levy was then? 

A No. 


\ 
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How did you get to the farm that weekend? 
A limosine driver met us and took us up there. 
Who was with you? 


MR. SCHURTMAN: The witness keeps saying “we” 


BERGEN: I am just about to ask him who 
was with him. 


THE COURT: All right. 


THE WITNESS: I was just about to tell you. 


Which musician was with you? 
Let me think. Klaus Voormann. 


Was anybody with Mr. Voormann? 


A Yes, his wife Cynthia. 

Q Do you know what day you left Los Angeles to go, 
to the farm? 

A Thursday, I believe. 


THE COURT: You are referring to a limosine 


meeting. 

What did you do, did you take a plane from Los 
Angeles? You flew from Los Angeles? 

THE WITNESS: To New York. 

THE COURT: Was Mr. Voormann with you on that 
trip from Los Angeles? 


THE WITNESS: Yes. 
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And his wife Cynthia? 

Right. 

And you were met at the airport by a limosine? 

By the driver of a limosine. 

What time did you arrive at the farm? 

THE COURT: You were met at the airport and 
driven right up to the farm, right, or did you stop in 
New York or what happened? 

THE WITNESS: We stopped at a liquor store. 


THE COURT: But you didn't stop at a hotel in 


New York and lay over or anything like that? 


THE WITNESS: No. 

THE COURT: You went more or less directly to 
the farm, right? 

THE WITNESS: Yes, more or less. 


9) What time approximately did you get to the farm? 


A I think it must have been sometime around two | 
in the morning. 


| 
Q To go back to the conversation you had with May | 


i 
} 


Pang about the rehearsals, did you ask her why the rehearsals 


were going to be held at the farm? 


A No, I didn't. 
THE COURT: Are you going to cover what day he 


arrived? 
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Los Angeles 


9) 
morning? 
A 


0) 


600) 


Davis - direct 
MR. BERGEN: I think he said he arrived and he 
o'clock the following morning. 
THE COURT: Friday morning? 
MR. BERGEN: Friday morning. 
THE COURT: In other words, you came in from 
on Thursday, is that right? 
THE WITNESS: Yes, that's right. 


You arrived at 2 o'clock in the morning, Friday 


Right. 


Did there come a time that you met Morris 


Levy that weekend? 


A 
0 
A 
fe) 


occasion to 


Levy during 
A 


(9) 


Yes, the Friday morning when I woke up. 

Was that at breakfast? 

No, it was at lunch. 

During the course of the weekend, did you have 
talk to Mr. Levy? | 


Yes, I asked him how to work his electric player 
| 


Did you have any other conversations with Mr. 
the course of the weekend? 


I think we played a few games of backgammon. 


At any time during the course of the weekend 


did Mr. Levy tell you that John Lennon was doing an album 
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For Morris? 
For Morris. 
A No. 
Q During the course of that weekend, did you hear 
the name Adam VIII, Ltd. mentioned? 
A No. 
(@) Did you hear the name Big Seven Music Corp. 
mentioned that weekend? 
A No. 
f@) Did you have any discussions during the course 


of the weekend with Mr. Lennon to the effect that he was 


doing an album for Morris Levy? 
A No. 
fe) During the course of the weekend at any time 


did you hear Mr. Lennon say, and I quote, “We are making 


this package for Morris, it is going to be a unique package, 


it's never been done before, it is an exciting project." 


} 
1 
{ 
iy 
{ 


A Did I hear John say that? 

Q 
No. 
MR. SCHURTMAN: What are you quoting from, 
MR. BERGEN: I am quoting from Mr. Levy's 


testimony. 
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Davis - direct 


MR. SCHURTMAN: Paqe? 


ra) During the course of the weekend, did you hear 
any of the musicians or did you ask, and again I quote, 
“What's this package going to sell for," and hear Mr. Levy 
respond, "$4.98," and then have that musician say "That's 


ridiculous, that's too cheap for how good this is.” 


| 
| 
MR. BFRGFN: 233. | 
| 
| 
} 
| 


A No, I am not interested in that. I never asked 


SCHURTMAN: Page number, please? 


BERGEN: 234. 


Q did you ever hear Mr. Levy explain to you 


or the other musicians, how on TV it has to be sold cheaper 


because you got to get the people to write a check and mail | 
it in and it takes an effort on their part and it has to be 
a great price? 

A I didn't hear that. 

fe) During the course of the weekend, did everybody 
take their meals together? 

A For the most part, unless there was a little 
overflow on the table. I think there was another table set 
up a couple of times. 

9 Can you describe the table for us? 


A A big round table. 
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0 How far apart were people who were sitting at 
the table, in other words, how wide was the table? 


A Eight feet in diameter, something like that. 


having meals, did you ever hear a discussion between John 
Lennon and Morris Levy to the effect that Mr. Lennon was 


doing an album for Morris Levy? 


(@) During the course of the weekend, while you * 
| 


A No. 

fe) During the course of the weekend, did May Pang 
ever tell you that John Lennon was doing an album for Morri 
Levy or one of his companies? 

A May Pang never told me that. 

Q Did any of the other musicians tell you that? 

A No, not to use those exact words. 

(a) During the course of the weekend, did you have 
any discussion with anybody about how the album was going t 
be marketed? 

A I had a discussion with May Pang that the album 
was -- they were trying to set up the thing where they 
could sell it as a TV mail order album, but that there was 
some concern over John's record contract not allowing him ee 

| 


do that. 


fa) Was there any elaboration on that between you sf 


May Pang? 
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Q Do you recall when the recording, the actual 
recording sessions of the rock and roll album started? 

A I think the following morning. 

9 That would be Cctober 21? 


A I guess so. I don't know. 


fa) Do you know when they were completed, the 
actual sessions? 

A The following Friday. 

re) Was Morris Levy present during any of the 
ing sessions? 

A Nobody gets in John's sessions. 

(@) Do you know Phil Cahl? 


A I met him. 


Q Was he at the farm on the weekend? 
Yes. 


Was he present during the recording sessions? 


A No. 


Q Were there any discussions during the recording 
session about how the album was going to be marketed? 


A No. 


MR. BERGEN: I have no further questions. 
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CROSS EXAMINATION 
BY MR. SCHURTMAN: 


(9) Mr. Davis, I believe you testified that you 


participated in certain recording sessions with Phil Spector. 

A That's right. 

0 When did these take place? 
November of '73. 
And that was in California? 
Los Angeles. 
What were you recording at the 
Phil Spector songs. 
What does that mean? 


Phil Spector compositions. 


Q These were all compositions by Phil Spector? 

A I think for the most part, except for maybe the 
one or two odd one. 

fa) Were they old rock and roll tunes? 

A Song hits of the past, yes. 

ce) Did you ever hear anyone use a title for the 
album that you were working on? 


A No, there was no working title at that time. 


Q Did anyone refer to it as Oldies and Goodies, 
or words similar? 


A No. 
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ra] Do you remember the titles of any of the songs 
that you worked on under Spector? 
A Yes. 
Q Would you name them? 
A Be My Baby, Angel Baby, You Can't Catch Me, 
Sweet Little 16. I forgot the one I liked the best. 


Any others. 


No, I can't think of any more. 
Q Do you remember how many tunes you actually 
recorded under Spector's direction? 
A TI think it must have been a lot of them. I 


could have made a career out of it. 


(@) Was it more than six? 
A Yes. 


Q Was it more than ten? 


A Well, I don't know if the songs amounted to more 


than six songs. 


I think we tried a few songs more than one 


What happened to the recording sessions? 
What happened to them? 

Yes. 

Did you stop at some point? 


Yes, they ended. 
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Do you know why they ended? 
Pan out of songs. 
Pardon. 
I don't know why they ended. 


You were simply told one day not to show up 


No, they would tell us when to show up, and if 

they didn't tell you to show up you wouldn't go there. 

9 After the recording sessions ended, did you 
ever inquire what had happened to the album? 

A No. 

Q You never asked anyone? 

A No. 

Q When was the next time you heard about the 
Spector songs? 

A I think it must have been d:ring the Walls and 


Bridges session. 


There was some talk, some small talk about try- 


ing to finish those up, there wasn't enough tunes to do a 
complete album and sometime we will have to get to work 
and finish that, record enough tunes to complete that 
album. 

9 With whom did you have that small talk? 


A John Lennon. 
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——— 


Q Can you tell us as best as you recall, what 
John Lennon said about the Spector songs? 


A I think he said that some of them were crap 


———— 


oo ~- 


and that you couldn't use them. 

fe) Did he indicate which ones? 

A Yes, I think one of them was my favorite one. 
I can't remember the name. 

ce) He said that was crap? 


A Yes. 


euannesnassanintansemiesinestcanet 


he had any plans for -- 
A Anael Baby, that was it. 


9 What? 


Angel Baby. 


| 
QO And he couldn't use it. Did he indicate whether 
| 


Angel Baby was your favorite? 


Yes. 


ee ns 


And he didn't like it? 
A He said he didn't. 
fa) Did he tell you what he was planning to 


the songs that he felt were not crap? 


I guess he had plans to put them out on the 


Did he say in what manner he was going to put 


them out? 
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0 
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Q 


A 


60% 
Davis - cross 


At this point in time, the Walls and Bridges 


The Walls and Bridges album, was that all songs 
John Lennon? 

I think for the most part. 

Do you remember a song in it called Ya Ya? 

Yes. 

Were you there when Ya Ya was recorded? 

No, I wasn't. 

Do you know how it was recorded? 

Do I know how it was recorded? 

In what manner it was -- 


What do you mean "how"? In a tape recorder. 


Do you know who participated in the recording 


According to the linger notes, it was John and 


his son Julian. 


Q 


Did any of the regular musicians participate in| 


-that recording? 


A 


Q 


A 


fe) 


Just John. 
But any other songs he had other musicians? 
Yes. 


When you were told that the rehearsal was going | 


to be at a farm, did you express any surprise? 


| 

| 

| 
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No, John never surprises me. 
How many hours did you rehearse up at the farm? 
It seemed like forever. 
Did you rehearse in the morning? 
No. 
Did you rehearse in the afternoon? 
Those were usually my ernings. Yes. 
Did you rehearse in the evenings? 
Yes. It seemed to me like they were never goin 


to stop. 


ce) Do you remember how mai.. songs you rehearsed 


up there? 


A Reams. I don‘t know. 


Do you remember the titles of the songs? 


Good Golley -- a bunch of old Little Richard 


We just tried a lot of songs. 
Did you use any sheet music? 
A I think there was a few lead sheets laying 
around, but you don't need a lead sheet for Tutty Fruitty, 


you know. 


(@) Did John use any lead sheets? 
A No. 


Do you recall May Pang typing up some lead 
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sheets for John? 
A I think she typed up some lyrics, not -- the 
lead sheet. has the actual written melody in music notation. 
(9) But did you see May Pang typing un lyrics for 
John Lennon to use? 
A Yes. 
What was Phil Cahl doing during these sessions? 
Bringing drinks. 


Did he bring any sheet music or anything like 


I think he did one time, yes. 
Do you know what instruments were used, other 


than the musicians‘ own instruments? 


Let me take that back. 

Did you bring your own instrument? 
Yes. 

What was that? 


Electric guitar and an amplifier. 


Did the other musicians bring their own instru-| 


For the most part. I don't think the drummer 


brought nis own set of drums. 
(@) Do you know where the drums came from? 


A No. 
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jhe 17 Davis - cross 
Q During either the rehearsals or the dinner 
conversations or the meal conversations, was anything said 
other than what you have testified before about this being 
put out as a TV promotion? 
There was just a lot of polite chatter. 
there any talk about the type of album that 
was being made? 
A Didn't seem like we ever talked about music at 
the table. 


We just had a good time, lots of laughs, you 


9 Do you recall who else was at the farm other th 
the musicians and Mr. Lennon and Mr. Levy and Mr. Cahl and 
May Pang? 

Those are the names you have mentioned. Do you 
remember anyone else? 

A Yes, there was Morris' staff, like a couple of 
people, a couple of ladies who cooked, and a colored guy who 
seemed to do most anything, musicians and some pretty 
ladies. 

(@) Were there any other defendants at the farm that 
you recall? 

A Yes, one I remember in particular. I think 


his name was Jerry. I don't know his last name. But he 
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jhe 18 Davis - cross 
said he was -- had something to do with a record company 
called Fania Records, and they put out some of my favorite 
records, latino music, you know. 

fe) Did you have any conversation with this fellow 


Jerry of Fania Records about what type of work you were 


A Not about what type of work I was doing up ther 


| 

doing ur there? | 
, 

| 


About what type of rehearsals were being con- 


No, not about what type of rehearsals. 
Any discussion about the type of album you were 
going to put out? 


A Not any discussion about the type of album we 


were going to put out. 


0 Was there any discussion among the musicians 


and Mr. Lennon as to a working title for the album you were 
working on? 
A Yes, I think at that point it was going to be 


called Old Hat and then it went to Gold Hat, or something 


like that. 


Q Did the word rock and roll appear in the title 
in any way, or in the sub-title? 


A No. 
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jhe 19 Davis - cross 

ce) Were you cognizant of the fact that you were 
recording rock and roll oldies? 

A Of course. 

fe) When did you leave the farm? 

When did I leave the farm? 
Sunday. 
When did the actual recording sessions start? 

A Monday, the next day. 

fa) Were there any more rehearsals in between the 
farm rehearsals and the actual recording? 

A I think the first day we went into the studio 
was sort of like a dress rehearsal, we did all the songs 
down from top to bottom. 

re) Do you remember which songs you did? 

A A Little Richard medley, Peggy Sue. 

Gee, I can't remember the rest of them. 

Q Do you know the difference between a 7-1/2 
per second tape and a 15 inch per second tape? 

A Yes. 

(@) Are you familiar with the manufacture of 
records? 

A Yes. 

9 The pressing process? 


Yes. 
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fa) Do you know of any instances where 7-1/2 IPS 
tapes have been used? 
A Well, sure. But so what? I mean, you get a 


few odd balls who do that. 


| 
Q You are saving that you do know of instances? | 


A Well, I mean, back in the old days, yes, that's 
all they had. 

Q When are the old days? 

A The fifties mayhe, mono tapes. 


12] And since then? 


A Well, since then I think engineering standards 
seem to agree that 15 inch oer second gives you better 
quality sound. 

(a) But that is not my question. 

A Some people say 39 inch per second. 


9 Do you know of any instances in recent times 


where 7-1/2 inch per second tapes have been used? | 


A In recent times? I don't know of any. I imagine 


there has been? 


MR. SCHURTMAN: Your Honor, I have an applica- 


Since we have a witness here who was actually 
at the old Phil Spector recording sessions, I request per- 


mission at this point to play a cassette on a cassette 
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recorder and ask the witness to identify the songs in that 
cassette. 

THE COURT: What is the reason? 

MR. SCHURTMAN: Mr. Levy testified that there 
cese a point where Mr. Lennon furnished him with a cassette 
containing the Phil Spector songs. 

Mr. Levy will identify them. I may or may not 
be able to get Mr. Lennon to identify them. 

THE COURT: What is the reason for identifying 
the songs? What will that mean? 

MR. SCHURTMAN: It will mean several things, 
your Honor. 

In the first place, the defendants claim that 
the only time Mr. Levy was allowed to listen to the Spector 
songs after that meeting on October 8 was so that he could 
hear a couple of songs that were owned by Big Seven. There 
was no other purpose for playing the Spector songs for him. 
That is the defendant's position. 

We offer this cassette, which was furnished 
to Mr. Levy by or through Mr. Lennon, to show that Mr. 
Lennon wanted him to listen to all of the Spector songs, 
and then we will draw certain appropriate inferences from 
that. 


Secondly -- 
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THE COURT: Why is it necessary to play them? 

MR. SCHURTMAN: I just want to make sure that 
there is no dispute that these are in fact the final 
Spector songs. 

THE COURT: Is there a dispute? 

MR. BERGEN: I don't know what cassette Mr. 
Schurtman is talking about, your Honor, but I believe that 
we could probably stipulate as to what that cassette says. 

MR. SCHURTMAN: Then let's do it before this 
witness goes back to California. 

MR. BERGEN: I don't see what this witness has 
got to do with it. 


THE COURT: Is that in evidence now? 


MR. SCHURTMAN: Yes, it is. It is Plaintiffs‘ 
Exhibit 25A in evidence. 

It has seven cuts, seven songs on it, and if 
defendants are prepared to stipulate that these seven songs 


are the Spector recordings -- 


MR. BERGEN: I will stipulate that those seven 
songs, the seven tracks on that cassette, are a portion of 
the Spector recordings, and I will also stipulate, if Mr. 
Schurtman is willing to, that prior to the time that that 
tape was given to Mr. Levy by Mr. Lennon Mr. Lennon did 


additional work on the Spector recordings and that that 
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cassette represents some of the original recordings made 
with Mr. Spector, plus some additional work that was done 
by Mr. Lennon before he gave that cassette to Mr. Levy. 

MR. SCHURTMAN: Then I think it is appropriate 
for this witness to listen to the music and identify what 

THE COURT: As I understand it, what the defend 
ants are willing to stipulate is that Exhibit 25A contains 
so-called Spector recordings, although not necessarily 
all of the Spector recordings. 

MR. BERGEN: That's correct, your Honor. 


THE COURT: But whatever is on 25A is Spector 


had been recorded by him in California. ! 


recordings, right? 

MR. BERGEN: Yes, your Honor. 

THE COURT: All right. 

MR. BERGEN: But that there was additional -- 

THE COURT: Wait a minute. Let's take it one 
step at a time. 

It seems to me that that satisfies your need. 
You wanted to have the tave identified as Spector recordings, 
right? 

MR. SCHURTMAN: That this witness participated 
during these recording sessions in California. 


THE COURT: Look, Mr. Schurtman -- 
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MR. SCHURTMAN: I accent the stipulation, your 
Honor, except there is a qualification to it. 

THE COURT: What is the qualification? 

MR. SCHURTMAN: As I understand Mr. Bergen, he 
Says yes, these are the Spector recordings, except that som 
of them were changed by Mr. Lennon before this cassette was 
made. That leave me up in the air again. 

If Mr. Bergen is willing to give me an unqual’- 
fied stipulation that this cassette contains seven of the 
original Spector recordings as they were recorded under 
Spector's production, then I don't have to question this 
witness about it. 

THE COURT: He says -- 


MR. BERGEN: I can't do that. 


COURT: He says it isn't quite the fact. 


MR. SCHURTMAN: Then I would like the witness t 


listen to these recordings and tell the Court which ones 
were recorded at the time he participated and which ones 
came later. 

THE COURT: It isn't a matter of which ones 


come in later. 


What Mr. Bergen is saying is that in some way 


some work was done -- I don't know what that work consisted | 


of -- but that some work was done on the Spector tapes before 
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they got into the form contained in 25A. He is not saying 
that there were completely new songs. Right? 

MR. BERGEN: That's correct, your Honor. 

THE COURT: What do you mean, some work. 

MR. BERGEN: There was some overdubbing. Mr. 
Lennon over dubbed some lyrics. I think there was some 
remixing of some of the tracks. 

THE COURT: What do you mean, “overdubbing." 

MR. BERGEN: Mr. Lennon would go in and record 
a new voice, his new voice, on a portion of one of the 
tracks. 

In other words, if the voice didn't sound right 
when he heard the Spector take, the first time he would go 


in and erace his voice and overdub a new voice. 


MR. BERGEN: Using the basic lyric tracks. 


THE COURT: All right. 

MR. SCHURTMAN: That leaves me up in the air, 
your Honor. 

THE COURT: Whether it leaves you up in the 


air, what I fail to see is what difference does it make in 


| 
THE COURT: In other words, using these tracks | 
| 


this litigation. I don't understand. 
As one of the many, many events that are alleged 


to have taken place in this litigation, Mr. Levy has testi- 
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fied that at some point -- was it the birthday party; 
whatever it was -- Mr. Lennon gave him this cassette, right 


SCHURTMAN: It wasn't at the birthday 


COURT: When was it? 
SCHURTMAN: It was at a subsequent point; 
the exact date hasn't been established. 
THE COURT: At some subsequent point. 
MR. SCHURTMAN: Yes. 
THE COURT: Now, if we play them in Court I 


don't know what that is going to do, and if we have this 


witness hear them, I don't know what that is going to do. 


MR. SCHURTMAN: Let me explain why I am offerin 
them, and I will simply make it as an offer of proof. 

I am offering them for the purpose of showing 
‘that Mr. Lennon and Mr. Levy wanted to know which of these 
Spector tapes could be used in the album that they were 
proposing to put out together, that Mr. Lennon invited Mr. 
Levy to come to the studio to listen to the Spector tapes, 
all of the Spector tapes, not only the ones that Mr. Levy's 
company owned a copyright to, that after Mr. Levy had lis- 
tened to the Spector tapes he said, "I would like to listen 
to them some more because I want to hear what can be put 


into our new album,” and at that point this cassette was 


SOUTHERN DISTRICT COURT REPORTERS. US. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


oo 


jhe Davis - cross 
furnished to Mr. Levy. 

If all we had was that these were the same 
Spector tapes that already existed and Mr. Lennon furnished 
them to Mr. Levy, again, we can move on to something else. 

In my summation, I will explain the significanc 
of it. But Mr. Bergen now injects a new problem. He says, 
well, yes, they are the old Spnector tapes, but they were 
modified. 

He doesn't say when they were modified, he 
doesn't say what the precise modifications were. 

If I let this witness go without at least tryin 
to get him to identify them I will be left only with Mr. 
Lennon's testimony as to how the Spector tapes were changed 

THE COURT:- What difference does it make 
whether that cassette contains the tapes as recorded ori- 
ginally by Spector or contains the tapes with some modifi- 


cations by Mr. Lennon as described by Bergen? 


If I could understand that I would know whether 


to spend a half an hour listening to that thing. 
MR. BERGEN: Your Honor, Mr. Lennon will very 
shortly testify -- 
THE COURT: Wait a minute. 


What is the purpose that you have, what does it 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


Davis - cross 623 

M?. SCHURTMAN: It is part of the proof we are 
putting in that the album was intended to salvage a portion 
of the old Spector tapes, to put in some new songs, and the 


do what we intended to do wit! it. 


If there is an oh, ion -- 


MR. BE stN: I object, your Honor. 


THE COURT: We have been over it round and ™| 


THE COURT: We will sustain it, because you 
haven't explained in any way that I can understand what 
difference it makes whether Mr. Lennon worked on this befor 
it got on 25A or didn't. 

MR. SCHURTMAN: Your Honor, I take it Mr. 
Bergen's original stipulation stands? 

THE COURT: Of course it does. Right, Mr. Bergen? 

MR. BERGEN: Of course, your Honor. 
THE COURT: He is speaking on behalf of the 


defendants. 


MR. SCHURTMAN: Are the defendants prepared to 


stipulate that it makes no difference to this case whether 
these were the original Spector takes or whether they were 
the Spector tapes as modified by Mr. Lennon? 

If we all agree that it makes no difference, as 
your Honor says, fine, then I don't need it at this point. 


If they say there is a difference, then I would like to 
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pursue it. 

THE COURT: I fail to see the difference. 

MR. BERGEN: I don't understand what the dif- 
ference is. I don't think Mr. Schurtman has articulated 
it yet. 

THE COURT: All right. Let's drop it. The 
stipulation stands. 

These are the Spector tapes? 

MR. SCHURTMAN: And the fact that Mr. Lennon 
may have added something to them makes no difference to 
this case. 

MR. BERGEN: I am not going to stipulate that, 
your Honor. That is what Mr. Schurtman is arguing. 


MR. SCHURTMAN: I don't want to be met with an 


argument in the summation when I no longer have a witness 


here to cross examine saying, "Oh, but it makes a big 
difference that Mr.Lennon made some changes in the Spector 
tapes." 

THE COURT: cok, we have been sitting here for 
15 minutes. Nohedy can articulate any difference. If no- 
boay can, then that 1s all we can say. 

MR. BERGEN: Your Honor, I have said that there 
is a difference. Mr. Lennon did some additional work on th 


and he will cestify to what he did. 
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1 
2 THE COURT: Let's not waste time. We don't 
3 know that that has any significance to this case. That's 

a, 4 the point. 

ay," 

=a 5 If it had significance, if it was a burning, 
6 crucial issue whether this contained the tapes as originall 
7 recorded in California with no modifications by Mr. Lennon, 
8 | if that was a burning issue in this case, then I assume I 

| 
> 9 would have to let Mr. Schurtman play the tapes and see if 

10 | this witness could vossibly remember is this the way they 
11 were sisal up in Los Angeles or not. 


I don't know how he could possibly say that. 


THE WITNESS: Excuse me a second. I think 


maybe some of the original recordings might be able to be 
15 | improved greatly and were those original recordings issued 
{ 


on a record they might be artistically embarrassing. 


7 THE COURT: Let me ask you this: 


Did you ever hear tne Spector tapes as original 


ly recorded? 


20 | THE WITNESS: Yes, I heard them both ways. 


COURT: What do you mean, “both ways"? 


| THE WITNESS: Finished and original. 


THE COURT: By “finished" you mean what, 


finished by Mr. Lennon? 


THE WITNESS: With all the sound effects added, 
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a new vocal. You know. You record sound on sound, you can 
add things. 

THE COURT: You mean as finished by Mr. Lennon 
or finished by somebody else? 

THE WITNESS: Yes, as finished by Mr. Lennon, 
the issued record product. 

THE COURT: How long will it take to play that? 

MR. SCHURTMAN: I am not sure we have to play 
them all. It is just a few excerpts. 

THE COURT: Let's take a recess and let me know 
what you want. 

I wish you hadn't spent all this time arguing 
about it, but we will go ahead. 

(Recess.) 

MR. SCHURTMAN: I have to state for the record 
what I am doing. 

Your Honor, we will play Plaintiffs’ Exhibit 


25A, which is a cassette on a criterion 120R Cassette 


Recorder, which is not a particularly professional model. 


It was purchased yesterday at Lafayette Music Stores for 
approximately. $39: 

The reason I emphasize this, your Honor, is I 
want the record to show that it is not being playe? on 


professional sound equipment. 
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THE COURT: All right. 

MR. BERGEN: Your Honor, before we start that, 
I would be willing to stipulate with Mr. Schurtman as to 
the titles of the songs that appear on this cassette, becaug$e 
I have listened to the cassette. 

THE COURT: All right. 

Let's get going. We talked so long about that 
and we didn't get any place really. 

MR. SCHURTMAN: Would it be satisfactory to 


everyone if we just made excerpts from each song, in other 


words, a minute or so, instead of playing the whole thing. 


THE COURT: Yes, certainly. 
MR. SCHURTMAN: One thing I am worried about is 
eracing it by mistake. 


(Tape played.) 
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THE COURT: Is this the first song on the 


MR. SCHURTMAN: Yes, it is. 

THE COURT: What is the title of that? 

Mr. Davis, do you know the name of that? 

A It is called Bonie Maronie. 

Q And did you hear enough of the song to 
identify whether this was a Spector recording in which you 
participated? 

A Yes, it is a Spec-or recording in which I 
participated. 

THE COURT: You said you couid tell the 
difference perhaps between what you said with the original 
versions and the finishea versions? 

THE WITNESS: Not on this $39 cassette. 


Not on this $39 cassette recorder? 


You would nave to listen on professional equip- 


No | | 
: | 
| 


A Well, mayic not a full studio; something a 
little better than’ that. I don't know if I could tell the 
difference cr not. 

MR. SCHURTMAN: If the witness can't tell the 


difference from this equipment -- 
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THE WITNESS: I might be able to. 
MR. SCHURTMAN: -- I don't see there is much a 
in continuing. 
THE COURT: That is up to you. I will leave 
it up to you. If you don't think there is any use, we 
won't do it. 
MR. SCHURTMAN: Let me play one more or two. 
THE COURT: Yes. 
MR. SCHURTMAN: I will move it ani try to 


hit the next cut. 
(Cassette played.) 

| 

| 


.@) Can you identify that song? 
A Yes, that is my favorite song, Angel Eaby. 
Q Can you tell by listening to this cat<ette 


recorder whether that was the original version you recorded? 


Not by listening to it on this casseti recorder 


THE COURT: Is Mr. Lennon performing on that? 


THE WITNESS: Yes. Y can tell that much. 


| 
| 
| 


THE COURT: Is it the group singing or is it 


one voice or what are we hearing? 


THE WITNESS: I think it sounds like a double | 


track vocal. 


THE COURT: What does that mean? 


THE WITNESS: That means with the original 
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vocal you go back and record sound on sound, singing the voca 
again. You get two vocals. 

THE COURT: But Mr. Lennon is the only singer 
here? It is not a group? 

THE WITNESS: No, there is no group. 

THE COURT: Do you want to play any more? 

~“ SCHURTMAN : No. The one thing I would 
like to do is perhaps stipulate with Mr. Bergen on what 
the songs on the cassette are so we will have that in the 
record. 

THE COURT: Yes. 

MR.SCHUxTMAN: According to my notes here: 
Bonie Maronie, Just Because -- 

MR. BERGEN: I don't believe it is. Angel 


THE COURT: That was the second song, Angel 


SCHURTMAN: Maybe Mr. Bergen had better 
read them. 

MR. BERGEN: Bonie Maronie, Angel Baby, 
Just Because, Be My Baby, Sweet Little Sixteen, Since My 


Baby Left Me, and You Can't Catch Me. 


MR.SCHURTMAN: I think we are in agreement 


on that. 


THE COURT: Anything else with this witness? 
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16 and whether you have a 7-1/2 or a 15? 


2 MR. SCHURTMAN: No, I have no further questions 
3 of this witness. | 
éa 
4 THE COURT: Any further questions? 
5 MR. PRETTYMAN: Yes, your Honor. 
6 CROSS EXAMINATION 
7 BY MR. PRETTYMAN: 
8 Q You mentioned it might be possible that some- 
9 body recorded an album from 7-1/2 tape even in recent 
10 years. Do you know of any instance at all, Mr. Davis, 
ll in recent years where a new album of a major artist was 
2 made from a 7-1/2 inch tape as opposed to a 15 inch tape? 
A I don't know of one, no. 
4 Q You mentioned in passing when you were ano 
& 15 this subject of mono, is there some connection between Mono 
7 A Yes. 
| Q Are most monos on 7-1/2? 
19 A You can make a mono at any speed, stereo wr 
any speed. 
21 MR. PRETTYMAN: That is all I have. 
2 | BY MR. GRUMBACH: 
23 9 Mono recording means monaural. 
2 A Yes. 
a | 9 One track as opposed to stereo, which is two 
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A Yes. 

Q When you were referring in your earlier 
testimony to mono tapes being on 7-1/2, can you tell us whether 
or not stereophonic tapes preceded or followed monaural 
recording in the industry? 

A Preceded or followed? 

Q Which came first in the industry, monaural or 
steophonic? 

A Monaural. 

MR. GRUMBACH: Thank you. 
REDIRECT EXAMINATION 
BY MR. SCHURTMAN: 
Q Have you given any written statements or any 
affidavits to anyone in this case? 
J 
A Have I what? 
Have you signed any written statements? 
About this case? 
Concerning the facts in this case at any time? 
A No. 
Q You never put anything in writing relating to 


this case? 


A I have wrote down the day I was supposed to 


be here. That is about it. 
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But not about the facts in the case? 
No. 
MR. SCHURTMAN: No other questions. 
(Witness excused.) 
MR. BERGEN: John Lennon. 
MR. SCHURTMAN: Before John Lennon is 
called may we make an offer of the contracts? 
MR. BERGEN: I would object to that. 


MR. PRETTYMAN: They are going to come 


THE COURT: We discussed that at great 
length Friday morning. The defendants believe that 
the issue of contracts have to be accompanied by some 
explanation and testimony. 

MR. SCHURTMAN: I would offer the contracts 
as part of our case. They are clearly admissible in 
evidence. If the defendants later want to explain them as 
part of their case, they are certainly entitled to do it. 


THE ZOURT: The contracts are coming in. 


It really would not mean anything to me or help me to have 


them in the record now. 
MR. PRETTYMAN: They are coming in shortly. 


THE COURT: Yes, I know they are. 
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JOHN WINSTON ONO LENNON, 

a defendant, called as a witness on his own 

behalf, being first duly sworn, testified as 

follows: 
DIRECT EXAMINATION 
BY MR. BERGEN: 

Q Mr. Lennon, where do you reside? 

A New York. 

Q Were you at one time a member of the Beatles? 

A Yes. 

Q Will you tell us who the other members of the 
Beatles were? 

A Ringo Starr, Paul Mc Cartney and George 
Harrison and myself. 

Q When did the Beatles begin recording together 
approximately? 

A Well, I mean we made records before in 
Germany, but officially our career started in 1962. 


Q That was when you entered into a contract with 


A Yes. 


Q Did that recording contract with EMI give 


EMI exclusive right to the Beatles recordings? 


MR. SCHURTMAN: I object. 
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THE COURT: I am going to take testimony as to 
his understanding of what the contractual relationship 
is. Obviously, that is subject to me examining the 
documents. But we have had testimony from Mr. Levy 
as to what he understood or what he picked up from sources, 


and I really think in all fairness we can receive what 


Mr. Lennor.'s understanding is. 


So I will overrule the objection. Let us 
have the question read, please, again. 
(Question read.) 
THE WITNESS: As far as I understand, they 
own everything I do, even if I speak. 
Q That is not only as a group, but as an 
individual artist? 
A Yes. 
Q Is the contract still in effect? 
A Yes, I think it runs out any day now. 
Q Can you tell us approximately how many record 
albums the Beatles distributed through EMI? 
A I have not a clue -- everything we make. 
Q Have you ever produced any of your own 
record albums and acted as the producer? 
A Yes, I have co-produced and I have produced. 


Q Have you produced record albums of other 
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artists? 

A One or two, yes. 

Q Can you tell us who those other artists were? 

A Harry Neilson, Yoko Ono, David Peel, Elephant's 
Memory -- there was a group called Elephant's Memory. 

Q Mr. Lennon, can you describe the development 
of the Beatles and you as a recording artist, in other words, 
how the Beatles developed? 

A How we learned the trade? 

Q Yes. 

A Well, when you are 22 and you get vour contract, 
you are so thrilled to be allowed in the studio and also you 
ae ignorant, usuai-y, that you have no icea what is going on, 
you just know you are a live band and yuo have been playing 
in dance halls and somebody is going to put you on tape, 
record you and make a record, and over the years we learned 
how to make a record ourselves and how in some instances 
to improve it. We just learned the trade of recording over 
a few years until finally by about the third or fourth 
album we virtually had taken complete control of the recording, 


meaning we then knew what could and could not be done. 


So we had the last words on it, even though we still had 


a producer, we overlooked the recording session, and 


gradually over the years we learned everything about it, 
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until we made all the decisions, including the cover of the 
album, what was written on it, just everything to do with 
the production and even the selling and the ads in the 
papers -- we controlled everything artistic about the albums. 
Q When you say eve sything artistic about the 
album, you mean right from the selection of the songs up 
to how the record si going .to be sold? 
A Well, that we controlled virtually from the 
beginning, although it was pretty hard when you are very 
new at it, because they try and impose other people's songs 
on you, which is what happened at the very beginning of our 
contract, and we made a half-hearted effort to record 
another person's song. But we stocd our ground and finally 
forced them to let us do our own songs, even though we really 
did not have that mutch power then. 

So what I am saying, we were arrogant enough, 
if that is the right word, to want to record our own 
material when most people would have been thankful just to 
be in the studio. 

Q Now, you mentioned the album cover. 


A Yes. 


Q Do you mean that the Beatles after the first 


few albums Fad total control over what the album cover 


was, the jacket? 
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A At first EMI would just decide. They ever 
provided the photographer and told us where to gand, and 
they took the picture and they put it out. And they did 
that for the first few. I don't know. Maybe about the 
third album we got control of thecver. 


MR. SCHURTMAN: I don't want to interrur* 


a narrative flow, but when the witness says, “we got 


control,’ what does that mean, that there was a change in 
the contract or simply in the modus onerandi? 

THE COURT: I think it was plain. 

in other words, you are not talking about 
formal revisions in the contract? Yoare talking about 
just the way things were? 

‘THE WITNESS: Yes, I mean they were not obliged 
to let us control our own covers. As far as I know, I | 
don't think it was written in the contract. I don't think 
people cared about it in those days. It was not normal 
for artists to do their own ccvers. 

Q Were the Beatles one of the first groups 
to gain control :f doing the covers and supervise that 
in total? 

A I can only speak for pop music. | I have 
a suspicion that jazz people and classical people have 


more control than did those of pop music. In general, 
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nobody cared about their covers. Maybe they just put 
a picture of the artist on the front. 


Q Now, would you generally describe the recording | 


processes for the Court from the moment you got into the 


studio? 

A Well, it varied from artist to artist. 

Q In yoru experience tell us what procedures 
you followed? 

A In general I take the group into the studio 
and in general {I record my own songs, so I have to teach 
them the songs,either in the studio or outside of the studic. 
Generally i teach them inside the studio, like a rehearsal 
or run through. 

And for that we would put it on just a one 

track or a two track. We would not waste time setting 
a 16 track machine, which cost money for the tape and it is 
not worth it. So we just run a rehearsal on a smaller 
tape. And thenve will try after we run through all the 
songs and I have decided which one they seemto be getting 
the best, after two days of that, say, I will start laying 
down the basic tracks for the first song. It usually take 
the engineers an evening or half an evening to get the 


scund of the drums, then the sound of the base, then the 


sound of t!2 guitar, then the sound of the piano, and then 
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a combination of all those people playing at once. 

fe) You mean to get it at the right level? 

A The engineer has to know virtually what the 
drum is going to do, what it is going to sound like when 
it is hit, whether it is going to distort, so that there 
has to be an interruption and a sound check without having 
anything to do with the song, then rehearse the sound 


without me. The engineer will say drummer, drum, play 


your tom-tom, and he will play the tom-tom and adjust the 


mikes and move them around and play the tambourine or 
cymbals. They have to go through the whole thing before 
they even start the session. 

Usually, I hire the studio, so I know I am 
going to be there for a month; I am usually there for ten 
days with the musicians, and so all the instruments are 
set up already, but even with that, after the run-through 
and the sound check still each night they will run through 
the sound of the instruments again, because reople come in 
and move microphones, or the musicians forget and they kick 
the amplifiers or they change the volume. 

9) You mean then before you start the sessions? 
A Yes, every night. That is why we get there 
arly and I generally like to sing with the musicians. 


I may be in a booth that is supposed to be soundproof. 
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But I like to sing with the musicians, because then I get 
the rhythm; I like to do it by feel. Quite often 
I can't use my vocal, but at least I know how it was. 


THE COURT: When you say you can't use the 


THE WITNESS: .I can't use, sometimes it is no 
good, and I like to play an instrument myself. So if I am 
lucky, I get a vocal. But even though I am singing, 

I have to be listening to the drummer and the bass player 
and all. I go around and say, "Has anybody got any 
secrets I didn't hear?" Sometimes they will you when it 
too late, "Oh, yes, I played a wrong note here." 
"Why didn't you tell me? I didn't hear it." 
So it is a matter, I have to produce it 
listening hard and do this for ten days usually. I usually 
put ten tracks on an album. I will tell you the reason 
if you wantto know. 


Q Yes. 


A In general, I put ten tracks because I have 


learned overthe years -- well, everybody knows this -- 

after you get past 20 minutes the volume of a record has to 
go down, and it has something to do with the grooves getting 
thinner. I have had records over 20 minutes, but when it ges 


gets over 20 minutes, the volume goes down, and if you 
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average out ten songs it works out te about 20 minutes a side 
So it usually takes about ten days to play the basic tracks 
down with the musicians, and then vwually I send them home, 
and if I am going to overdub, like a saxophone or xylophone 
or flute or whatever, I want to put it on, then I will hire 


a new lot of people with those instruments. 


(9) Talking about how long a record should be, 


what you mean is that there is just so ~°"h space on each 
of a record for the sound that is going to be of a proper 
quality? 

A Well, it is a matter of taste. I am not saying 
you ca-not have more. 

Q I am talking about what you do. 

A I tcan be done to 28 minutes, but I don't like 
to do that, because I want the record loud, and if the 
groove is deeper you can get more bass drum, and it even 
goes to the selection of what to put nearest to the center 
of the record, because the nearer to the center of the 
record you get the quieter it has to be. The grooves 
change when you get tothe middle . That is what I have 
learned from the engineers. 

Q You say you like the records loud? 

A Yes, I like them to have depth. 


If you put your record on at a certain sound, 
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say my stereo at home, it wili play a certain level, if you 
put on another record without adjusting the volume it may cits 
be as loud? 

A That is quite possible, yes. 

Q Now, you started talking about the next step 
after you finish the firs: basic trac’s it.. the musicians. 
What is next? 

A Every time I go in I relearn the whole 
business. So sitting here coid it is hard to remember what 
I do next. Probably I take those things Feme rlay them 
on a cassette, listen to them, anc decide what } iad of 
instrumentation I want to put over the top of ... 

Q You mean what instruments in auvition i» the 
basic instruments that have been put on by you during Satan 


tua days? 


to do withthe tracks. In the meantime, I takethem home 


and listen, or jo tothe studio and listen, and then decide 


| 
A There is a chance that ~ have < few things I st 
| 
| 
{ 


the next phase, whether I am going to put in a rhythm sectio 
vr something else. 

Q Tell the Court how that is done? 

A In general, you still record nave the 16 track, 
if you have not used up all the space. If you have used up 


all the space, which sometimes happen, as I also like to 
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record with a percussionist aiive with me, then I will 
have to mix down a couple of tracks to make room for the 
strings and the saxophones, and if it is strings, they 
bring in a 30-piece orchestra or whatever I have ordered, 
and usually I have worked with an arranger or a writer, and 
I hum to him, and I want the cellist to go this way, 

I want the top violins to play this melody or counter- 
melody, and he will write it down for me, and then they 
will print it out so the ones that have to read the 
music, which is generally the violinists can read what 


I want and record them. 


Q And those additional instruments 


laid down on whatever tracks you have left? 


A Yes. and if there are not any tracks, I will 
make tracks. Maybe I will wipe off the percussionist 
and come back another day. Maybe he is not necessary. 
- Quite often I will wipe off my own guitar and make room 
for other instruments, or I will play the two instruments 
together. 

THE COURT: On this business of the 16 tracks 
on the tape, the instruments are not playing separately? 
They are playing together? 

THE WITNESS: Most of the time. Sometimes 


the sound leaks. Sometimes I wili not use every 
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musician in that room,because his instrument may be leaking 
onto another track. Maybe I will go on to listen to the 
Playback and there will be a guitar coming in on the drum 
track, so I will say to the electric guitarist, "Don't play 
until we have got it right. And when I am satisfied, 
then I will say, "Okay, you go and do your bit" to the 
guitarist, the electric guitarist or the organist or whoever 
it may be. Any combination is possible. 

THE court: Let us just take a session, for 
instance, when you are recording, give me, for instance, 


whom you may have there? You wouldbke singing. 


THE WITNESS: I would either play the piano or 


the guitar, depending on how I had written the song. 
Then I would have the electric guitarist and a pianist, 
I would have a bass player,a drummer, andpossibly a 
percussionist. 

THE COURT: They are all playing together. 

THE WITNESS: Together, o- maybe one or two 
of them are not playing for the first time. 

THE COURT: They are in and out? 

THE WITNESS: Yes. 

THE COURT: Are you telling me that each 
instrumental will be picked up on a different track? 


THE WITNESS: Right. 
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THE COURT: That is achieved because the 
sound is all blending there in the studio? 

THE WITNESS: They have -- I don't know what 
they call them -- but they are like stands in between. 

Q Partitions? 

A There would be your partition. They even 
have plastics that go up to the ceiling. I don't bother 
with that. They generally partition each instrument, 
depending on the studio. The one I use is small, so 
you do get leakage onto each other's tracks. That is why 
I say I will take one of these guys off and put him on 
later because of the leakage. 

THE COURT: An instrument that will be picked 
up pretty much by itself on its own track? 

THE WITNESS: Yes. That is the idea, anyway. 
It is not always that easy. Quite often it does not work 
out that way. But if it is a good take, it does not- 
matter. In addition to miking each instrument, you like 


to mike the whole room. 


THE COURT: You are kind of acting as the 


conductor? 


THE WITNESS: It is like the director of 


THE COURT: You hear the whole thing? 
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THE WITNESS: Yes. 
THE COURT: I go it. Go ahead. 
BY MR. BERGEN: 

Q Now, after you get these basic tracks down of 
the various instruments thzt you have just described, then 
you go in with additional instrumeats and lay those instru- 
wants down on the tracks? 

A Yes. 

Q You are the one who decides what additional 
instruments you will put down on these additional tracks? 

A If it is my session. 

If it is your session? 

A Yes, if I am visitng somebody else, it is 
their weroyative, but on my sessions I choose everything. 

Q Now, what happens next afte~ you have laid 
down the additional tracks that you feel you want on the 
record? 

A What havpvens then? 

Q Yes. 

A Well, then I have to go to the studio with 


the engineer and we have to try and make sense out of all 


the 16 tracks with all these different people playing, 


and the idea is to reduce the 16 tracks down to two tracks 


to make a stereo record, and that is called re-mixing, 
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and that can take as much time as the recordingq. It is 
called remixing, and it is to reduce the 16 tracks down to 
two tracks. 

Qo Your two track left and right stereo? 

A Yes. 

Q What is the next step after you have mixed 
it down to the two tracks? What happens next? 

A Then you listen to it and see what vou have 
got. One of the problems or resvonsibilities of the 
engineer, more than the producer, although I have to remind 
him at times, is to make sure that the different sessions 
are compatible, meaning, on a Monday night if they record 
at one level -- it is up to the engineer what level they 
take it down -- on Tuesday night if he forgets to match 


it, when you come to the re-mix, there may be one track that 


is ten times louder than the other for no reason, because 


nobody touched their knob whenyou mixed them. If it is 

all done around the same period it will all sound pretty 
much the sama, but if you do it at different DBs, different 
decibals, you have to see that it is done proverly. And 
when you get into tiie master rom, you can alter the whole 
record again in the master room, which I have done on a 

few records. It is just like virtually remixing the 


whole thinc. 
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Q Going back to the re-mixing, you worked 
with and supervised the work of the engineer on the 
re-mixing? P 
A Sure, the engineer, to give you an analogy, 


is like the cameraman on a film, and I would be similar 


tothe director, and so worked hand in glove with him all 


the time, and neither one conflicts with the other, and we 


rely on each other. I rely on him to tell me if he got the 
film, if the sunlight was all right, and he relies on me 
to say yea or nay, what I want or don't want. 
THE COURT: I think we will break for lunch. 
MR. bZRGEN: Fine, your Honor. 


(Luncheon recess. ) 
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MR. SCHURTMAN: Your Honor, we have agreed with 
defendants counsel, subject to your Honor's approval, to 
call a witness out of turn for some very short testimony. 

THE COURT: All right, fine. 


MR. SCHURTMAN: Mr. Dyczko. 


Your Honor, may Mr. Kanzer conduct the examina- 


THE COURT: Delighted, sure. 
h CHURTMAN: Thank you. 

WILLIAM H. DYc2Z2KO, called as a 
witness by the plaintiffs, having been first duly 
sworn by the Clerk ¢«” the Court, testified as follows: 

DIRECT EXAMINATION 

BY MR. KANZER: 

Q Mr. Dyczko, would you state your residence 
address for the record, please. 
A My residence address? 
Yes. 


589 Upper Boulevard, Ridgewood, New Jersey, 


By whom are you employed? 


RCA C >srporation. 


SOUTHERIS DOTRAL] COURT REPORTERS US COURTHOUSE 
FOLEY SQUARE NEV YORK NY — 791-1020 


Dyczko - direct 


A I am a lawyer in the RCA Law Depa.tment assigne 


to the RCA Records Division of RCA Corporation. 


And what is your position at RT"~ | » 
i 


My title is Senior Counsel, International 


Operations. 


QO Ar* you a member of the New York Bar? 


| 
A Yes, I am. 
Q Are you testifying pursuant to a subpoena? 

Yes, I am. 

Are you familiar with a company named Adam VIII 

A Yes, I know of it, y2s. 

ce) Has RCA prior to February of 1975 done business 
with Adam vIII? 

A Yes, it has. 


THE COURT: You better speak up a little bit, 


.@] Could you tell us what the nature of that busi- 
ness is, please. 

A Well, Adam VIII, which is one of Mr. Morris | 
Levy's companies, is engaged generally in the record busi- 
ness and of late has been ir.volved in the sort of packaging | 
or album that is apparently at issue in this trial, so- 
called TV mail order package, and that is a business tat 


| 
| 
| 


exists today in our industry. 


} 
{ 
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Q Could you tell us what, if any, services RCA 
performed fox Adam VIII prior to February of 1975? 

A I don't know them all, Mr. Kanzer, but generall 
I can state that it has had dealings with Mr. Levy for 
packages of this type where 2ither RCA sold him what we 
would call finished goods and did the fulfillment, the mail 
order fulfillment. 

(@) Did there come a time in or about February of 
1975 when Adam VIII requested that RCA act as its sales 
fulfillment organization in connection with an album of 
songs recorded by John Lennon? 

A Yes. 

fa) Nid RCA in fact act as the sales fulfillment 
organization for that album? 

A ‘No, it did not. 

@) Did RCA give any reason to Adam VIII for not 
acting as its sales fulfillment organization? 

A Yes, it did. 


Q Could you tell us what that reason was? 


A Well, this may perhaps call for a little narra- 
tive, your Honor. 


I think it was February 11 or 1° a telegram from 


Capitol Records, Inc. was directed to my attention. 


Tt was not addressed to anyone specifically in 
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RCA, but simply to RCA Records, Inc., although we are a 
division, we are not a corporation. 

It simply said that they understood that we wer 
about. to perform pressing, that is to say, manufacturing or 


mail order fulfillment services for a Levy company and it 


referred to a svu-called Lennon album. 


This was brought to my attention. I knew 
nothing about it at the time. I called the most likely 
people in our organization internally who might have 
knowledge of any such prospective contract and based on their 
responses to me, I then spoke with both counsel for Mr. 
Levy and counsel for Capitol Records to ascertain just what 
+he problem apparently was, or attempt to ascertain. 

MR. GRUMBACH: I didn't hear. You said you 
spoke to counsel for Mr. Levy and counsel for whom? 

THE WITNESS: Capitol Records. 

Q I show you this document, which has been ad- 
mitted as Plaintiffs‘ Exhibit 41D and ask whether this is a 
copy of the communication which you received from Capitol. 

A It certainly does. But I have the original 
here, if I may refer to it. 

Q Certainly. 

A Yes, ic is. 


You testified that you communicated with counse 
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for Adam VIII. 

Would you be able to tell us to whom you spoke 
and what was the nature of those conversations or communi- 
cations? 


MR. PRETTYMAN: I think he said counsel for 


THE WITNESS: I did say that, but -- 
THE COURT: Who did you speak to? 


THE WITNESS: I spoke to Mr. Kanzer on the tele 


THE COURT: All right. 


9 In aS much detail as you can recall, could you 


relate what was said in that conversation and who said what 
to whom? 

A Well, I told you about the telegram and I 
probably read it to you or certainly gave you a complete 
summary of it and I asked you what Mr. Levy or Roulette or 
Adam VIII's position was as to that, because obviously ther 
seemed to be a conflict developing. 


My recollection is that you told me that you 


had the rights from Mr. Lennon to do -- to produce, manu- 


facture, distribute and sell the album, and I told you at | 


that time -- obviously I had no reason to dispute what you 


were telling me -- but that I would be in touch with the 


SOUTHERN DISTRICT COURT REPORTERS. US. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


655 
jhe 6 Dyczko - direct 


attorneys for Capitol Records to see what their position is 
and explain the reason why they sent the telegram to RCA an 
that after that I would talk to our management, the RCA 
Records Management, and tell you our decision. 

Q Was there any discussion t':t you had with me 
in that initial discussion you have just referred to about 
any indemnification from Adam VIII to RCA? 

A If not in the first, my recollection, Mr. Kanzen, 
is that you and I spoke at least twice on the telephone 
in the next day or two, perhaps three times, and that you di 
suggest, or offer on behalf of your client, an indemnity to 
RCA Records in view of this claim from Capitol Records. 

I told you I would certainly consider that and 
that I would discuss that with the management who was in- 
volved in this area of our activity and mention your offer 
indemnity and that we would, of course, be back to you as 
soon as we could. 

fe) I believe you testified that you also had com- 
munications with attorneys for Capitol. 

Could you relate what those communications were, 
first identifying to whom you spoke or communicated at 


Capitol, and as best you recall, who said what to whom? 


A I kept no record of these, your Honor, because 


this was a very fluid situation. We get 40, 50 calls a day 
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and most of them somehow relate to administration of con- 
tracts or prospective agreements. 

I believe I called Bob Carp, Robert Carp, who is 
Senior President and General Counsel of Capitol Records. 

Bob, as best as I recall, referred me to a 
member of his staff, which I more or less anticipated he 
would do. I doubt that he would have been working on this 
particular matter. 

Therefore, my substantive conversations I am 
sure were with Charles Tillinghast of the Capitol Records 
Law Department in Califernia, and I asked simply, “Mr. 
Tillinghast, what is tiis all about? Why did you send this 
telegram, what is this all about?” 

And as I recall, he said, "Well, you know that 
Mr. Lennon is our artist." 


I said yes, I think most everyone in the busi- 


meaning February of last year, "to Capitol Records. I have 


| 
ness knows that Mr. Lennon is probably under contract today {" 


been told by counsel for Adam VIII that they have attained 
rights from Mr. Lennon to do this album. I have no reason 
to not believe what I am being told by another member of 
the bar." 

And he said -- and I asked him would he check 


to see if there was any waiver of their exclusivity on this 
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particular album. 
He said he would, although he also told me that 

Mr. Lennon had requested permission of Capitol to do this 
album, in effect, to waive the exclusivity of their artist 
contract, and that they had declined, and then he simply 
reasserted what the telegram said, that if we were to pro- 
ceed they would hold us accountable and make us a party to 
a litigation, they intended to preserve their rights. 

Q Do you recall whether in your conversation with 
Mr. Tillinghast there was any discussion about Mr. Lennon 
having delivered a tape to Mr. Levy or Adam VIII? 


A Somewhere in that one or two days of telephone 


and with my own internal people, I developed the impression 
and I think it may have come from Mr. Tillinghast, that 


Mr. Lennon had delivered a tape. 


conversations, Mr. Kanzer, with you, with Mr. Tillinghast ! 


He did not describe it any further than that. 
But he was very clear in his statement to me that Capitol 
Records had not given Mr. Lennon a waiver on this particula 
shen: | 
Q Was there any reason why RCA refused to accept | 
an indemnity from Adam VIII and to go forward as a fulfill- 


ment agent for Adam VIII in this package? 


THE COURT: Can I hear the question again, 
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(Question read.) 

Yes, there was. 

We are a major corporation. We are involved 
‘in litigation, like many major corporations. That is reall 
not our business, to be involved in litigation, except 
where we are trying to syndicate our own rights, and here 
what appeared tc us is that we were being told by each side 
that they had rights which seemed to be irreconcilable in 
this situation, at least for us to attempt to make a deci- 
sion on the merits. 

If we had had a contract, Mr. Kanzer, with 
Adam VIII i. existence to render these fulfillment services | 


I think at the verv least I would have expected an indemnit 


point in time of having a contract with you, we had to 
look upon your offer of indemnity in the light of is it 
sufficient additional inducement to enter into a contract, 


considering the amount of business, the financial benefits 


| 
| 
| 
from you in view of the telegram, but in the absence of 7 
| 
| 
| 
| 


to RCA, as against probably being involved as a party ina 
litigation, and tying up, well, the securities and whatever, 
and quite frankly, we did not feel that the offer of indem- 


nity constituted such an additional inducement to go ahead. 
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How much business does Adam VIII do with 


A I have no idea. I know we do business with 


Mr. Levy through his various companies. We have done 


business vrior to this situation and subsequent to it. 
But I am simply a lawyer here. I don't have those 
figures. 

Q Has RCA done business with Adam VIII subse- 
quent to February, 1975? 

A As far as I understand, yes. 

Q So far as you know is the Lennon package 
the only time RCA has declined to do business with Adam 
VIII? 

A So far as I know. I don't know that that 
is a complete answer to the question, but so far as I know. 

Q I show you this document which has previously 
been marked Plaintiffs' Exhibit 56 for identification and 
ask whether this is a letter which you have signed? 

A Yes, it is. 

Q Could you explain the circumstances under 
which you sent this letter? 

A Yes. I believe in our last telephone conver- 
sation about this matter back in February I had reported to 


you by telephone the decision that RCA Records made and 
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you asked me to confirm that in a is i> -x,which I did, 
by way of this letter. 
MR. KANZER: I offer tha letter. 
THE COURT: What is the number? 
MR.KANZER: 56. 
MR. PRETTYMAN: No objection. 
THE COURT: Received. 
(Plaintiffs' Exhibit 56 was received in 
evidence.) 
Q In the final paragraph of Plaintiffs' Exhibit 
56 you state that in reference to the decisimof RCA it 
was in no way an attempt to make a judgment on the merits 
and was taken solely to avoid becoming involved in 
litigation. Is that statement true? 
A Yes, it is. 


MR. KANZER: I have no further questions. 


THE COURT: Any cross examination? 


CROSS EXAMINATION 
BY MR. PRETTYMAN: 
Q I am Barry Prettyman. I represent Capitol 


Records and EMI Records. 


anyone at Canitol did anybody use any coercion or pressure 


or threats or anything that you would consider improver in 
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terms of their approach to you in regard to this matter? 

A No, sir. 

Q Was the decision that RCA made a unilateral 
decision based on the facts as it best understood them, 
rather than as a result of any agreement with anybody? 

A It was a unilateral decision. 

Q On RCA's part? 

A On RCA‘s part. 

Q Now, as I understand it, after you received the 
telegram and after you spoke with Mr. Kanzer, you initiated 
the call to Mr. Carp? 

A Yes. 

Q And upon his advice you either then called 
or transferred over to Mr. Tillinghast? 

A That is correct. 

Q I believe you said at one point that you asked 
him to check to see whether there had been any waiver 
of the exclusivity? Did you assume that since Mr. Lennon 
was with Capitol that it was an exclusive contract? 

A Yes, basically, Mr. Prettyman, most companies 
know genérally what the outstanding people are under con- 
tract to other companies, and we generally had a basic 
general knowledge that Mr. Lennon had been and publicly 


was still under contract, although I didn't know at pre- 
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cisely that moment in view of the situation the details. 
So my first question was, "Would you please, Mr. Tillinghast, 
tell me whether you still have Mr. Lennon under exclusive 
contract?" 

He said he would, and did, and informed me that 
they do. 

Q As I understand you, when you first asked him 
that you replied that he would check, but that Mr. Lennon 
had requested permission to waive his exclusivity and that had 
been denied? 

A Mr. Tillinghast told me that, yes. 

Q Did Mr. Tillinghast after that call you back 
as a result of your request? 

A No, I think I called him back, because since 
Mr. Levy had been a customer of ours we felt obligated to 
try to come to a decision as quickly as we could, and 
because of the distance and so forth, I spent most of my 


time on the phone in the matter. 


I believe I @lled him back. He, in the mean- 


time, had checked and reasserted whathe believed to be his 
company's rights. 


Q He, in effect, confirmed what he told you be- 
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So you had two telephone conversations with 
Yes. 
And in each instance you initiated it? 
A Yes. 
Q And in each instance you told us as best you 
can recal). the content of those conversations? 
A That is right. 
Q You mentioned that you are a sales fulfillment 
organization? 
A Not really. It is one of the things we 
do. We basically are a record company, but we do have a 
record club, which is a mail order fulfillment, meaning 
simply the way you deliver the records to your customers. 
And this so-called TV mail order business has grown in 
recent years. It has been discussed here in the testimony 
I heard this morning. Solicitations are made on radio and 


Ty and then the actual delivery of the prodict to the 


the mail from what is called a fulfillment organization, and 


| 

| 

individual consumer who orders via radio or TV receives it in| 
| 

| 


that is something we do, along with other companies. 
9 Your company delivers directly from what we 
call the retail fulfillment centers? 


A I really don't know, even though I work for the 
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company. In this sort of business, Mr. Prettyman, 


we would deliver by mail only to individual consumers. 
MR. PRETTYMAN: Thank you ‘rery much. 
THE COURT: Anything else? 

CROSS EXAMINATION 

BY MR. BERGEN: 

Q Are you involved in licensing contracts for 
the licensing of masters? 

A On the international side primarily -- may 
I ask this gentleman who he is? 

MR. BERGEN: I represent Mr. Lennon and Mr. 
Seider. 

A (Continuing) Yes, I am involved basically 
internationally, but I have been involved in the licensing 
of masters domestically also. 

Q Are licensing contracts normally in writing? 

A Yes, they are. 

Q Do you know of any original recordings, 
and by original I mean not previously released recording 
that have been sold through television mail order? 

A No. It is conceivable. Our own company 
may have done that, but I don't know of any. t¢ is con- 
ceivable. 


9 When you know that an artist is signed with 
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another record company, 1s there some kind of a system of 
getting legal cleezrance that you go through if he is going 
to record for you, if he is going to record for RCA? 

A No, we would not do that, and I can't sneak for 
other companies. The only time we would approach another 
company for an artist of theirs is, say, in the original 
Broadway cast or motion picture sound track, where as a matte 
of courtesy most companies will let an exclusive artist of 
theirs perform for whoever gets the rights te the original 
cast. 

When you say legal clearances, most of our 
business people in the negotiaiing area are generally 
aware of who is under contract to whom. The business 
people are astute enough to make that preliminary inquiry, an 
then if there is some question, they may come to the law 


department. There is no legal clearance. 


Q Mr. Dyczko, when an artist does appear in like 


a Broadway show or a movie and a waiver is given of the 
exclusivity, is that waiver in writing? 
A Yes. 
MR. BERGEN: Thank you. 
CROSS EXAMINATION 
BY MR. GRUMBACH: 


(@) My name is George Grumbach. I represent 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


mmbr Dyczko-cross 666 


A>cple Records, Inc. of New York. You testified on direct 


that you got a hold of one or two people atRCA who you 


t vught would have some knowledge of the substance of the 
telegram, can you tell me who those people are? 

A Yes,one person's name is James Head. He 
was the primary person. He is what we cali the sales 
representative on Mr. Levy's business with RCA Recoras and 
weuld obviously be the one most likely to know. 

Q Is he employed by RCA? 

A Yes, RCA Records. 

Where is his office? 


At 1133 Avenue of the Americas, New York City, 


Who is the other person? 

The other person was his boss at that time, 
the vice president in charge of this activity, David 
Heneberry. 

Q Is he no longer with RCA? 
A He is, but this activity is no longer under 
his umbrella. 

Is he at the same address? 

Yes. 


I would like you to go back to your 
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Try to tell me as accurately as you can recall what Mr. 
Kanzer told you about the rights that he claimed that his 
client, Mr. Levy, or Adam VIII had and how he described 


these rights? Tell me in as mich words as possible. 


A Well, his words were that he was satisfied that 


his client had obtained the rights to do this album, meaning, 
the Lennon performance aspect of the album, from Mr. Lennon, 
and that is really all he said. 

Q Did he describe to you anything about how long 
RCA would be fulfilling from this album? 

A No. 

Q Did he sayanything to you that this would be 
over very quickly and you would not have to worry about 
it after that? 

A No, I don't recall. Basically these things 
do have a relative short term, up to a year, even less. 
There is an initial promotional effort, and perhaps a 
follow-up. No, Mr. Kanzer was very, very clear and 
positive and affirmative in stating that he was satisfied 
that his client had obtained the rights. But beyond that 
I don't believe there was any elucidation. 

Q Did he tell you how his client had obtained 
the rights? 


THE COURT: You say these things, you mean the 
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TV promotions? 

THE WITNESS: Yes. 

THE COURT: What is their normal duration? 

THE WITNESS: Oh, a year, your Honor. 

As I say -- I am talking about our owr experience; 

I don't know what the plaintiffs had in mind here -- but 
basically there would be an initial heavy promotional 
effort, such as the commercials. 

THE COURT: Speak out to the whole room. 

THE WITNESS: That you probably all have 
seen on TV. There would be a follow-up, devending on che 
response to that. But basically, some of these packages 
have been sold over a period of at least a year, longer. 

Q Did RCA put out the Elvis Presly package? 

A I don't know which one you're referring to, 
but we have put packages of Elvis out, yes. 

Q Mr. Dyczko, did you make any notes of your 
conversations with Mr. Panzer? 

A No, I did not. I brought whatever I had in 
file. It was mostly by telephone, except for one letter 


to Mr. Kanzer and the telegram from Capitol. And as I said 


earlier, we get so many phone calls a day that have to do -- 


THE COURT: You don't need to repeat. 


Is there anything else? 
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When you say a year, were you measuring from 
the time RCA gets involved in these packages? 


A No, I am thinking of the period of sale 


and promotion. That does not have to do with any particular 


;ackage, but some have gone that far. 

Q Is it Mr. Head who would be familiar with 
other work that was done for Adam VII[ by RCA? 

A Yes. 

MR. GRUMBACH: Thank you. 
BY MR. PRETTYMAN: 

Q Was RCA in communication with any company 
other than representatives of Mr. Levy and representatives 
of Capitol beforemaking this decision not to go ahead? 

A No. 

REDIRECT EXAMINATION 
BY MR. KANZER: 

Q Is it possible to have an album promoted 
on TV and sold in less than a year? 

A Yes. 

Q Do you Jnow any packages that, in fact, were 
done in less than a year? 

A I could not name any for you. Again, it is 
a matter of the initial response, Mr. Kanzer, and what I am 


really saying in court is based on just conversation, not 
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about this particular situation, but generally with the 
commercial people. So, again, I am the lawyer and not 
a marketing man. 

Q Are you familiar with how a TV package works 
in terms of how it is advertised and where? 

A In the general sense, that the promotion is 
usually by way of a TV commercial or radio commercial which 
directs the consumer to respond to a particular address 
with his money. 

THE COURT: I think the witness has indicated 


he is peripheral tothe market. If you want to get marketin 


customers and marketing vatterns,why, you ought to get 


somebody who is in that field specifically. 

MR. PREL. “AN: No further questions. 

THE COURT: You may step down. 

(Witness excused.) 

MR. BERGEN: I call Mr. Lennon again. 
JOuHN WINSTON ON O LENNON, resumed. | 
DIRECT EXAMINATION (Continued) 
BY MR. BERGEN: 

Q This morning before we broke for lunch you 

testified about a contract that you and the Beatles had 
with EMI. Was there a subsequent contract, in other words, 


subsequent to the first one, that is, the contract that is i 
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effect today? 

A Bryan Epsteig, who is the Beatles' late manager, 
meaning he is dead, made another contract in the mid ‘60s. 

Q And that is the one that is in effect today? 

A Yes. 

Q Going back to the recording process, is it your 
practice between the recording of the initial tracks and the | 
over-dubbing of other instruments to take some kind of a | 
break between the two? | 

A Generally between the basic tracks Iput in 
violins or saxophones; I take maybe a week or so or less to 
decide what to put on and also to arrange it with the 


arranger, meaning a guy that can write the music for me, 


take a break because by then I have heard them so many 
times I can hardly hear them, I have to take a break before 
mastering. 


Q After you have completed the re-mixing and 


and between the re-mixes and the masters I also usually 
| 


you take this break, what is the next step in the recording 
process? 
A Well -- 
THE COURT: May I interrupt you? I am probably 
not using the right technical terms, but you have testified 


about the initial recording. 
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THE WITNESS: Yes. 


THE COURT: You told us about that this morning. 


And then you said at some subsequent point you might add 


instruments? 

THE WITNESS: Yes. 

THE COURT: And you might do that by 
adjusting and so forth, whatever is necessary to reduce the 
16 tracks to the two track stereo? 

THE WITNESS: That is a major operation. It is 
almost as important as the recording itself. 

THE COURT: Now, I ama little uncertain. 

The break that you mentioned, is that between the initial 
recording and whatever instruments are to be added? 

THE WITNESS: Because I have to decide what 
I am going to do, whether it is going to be saxophones, 
violines, or whatever, and then I got to get a guy to 
write music and I have to tell him what I want. I not 
only want to think what I will want, but to decide what they 


play, and then I have to have the guy write it for me, and 


then I will go in. 

THE COURT: After you have made that decision 
and the verson has written the music, then you bring the 
other instruments in and you do your additional recording? 


THE WITNESS: Yes. 
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COURT: Then after that you are ready to do 


THE WITNESS: Mix down. 

THE COURT: Mix down. 

THE WITNESS: Or the re-mix, yes. 

THE COURT: Just a second. 

THE WITNESS: There can be re-mixes in between; 
there can be re-mixes of the original rhythm tract before 
you ever put the trumpets on. I can take a rough re-mix, 
you cantake it straight on to a tape, which is how they 
used to do it in the old days, instead of having an 
engineer set up a whole 16-track system. 

But recently I have been using the cassette. 
I can take a little cassette, which is even crummier than 
the one they had here today. I would not even plug it in, 


and just use so that I know what I want to do in the future. 


Q Between the over-dubbing and the re-mixing, 


is it your practice to take some kind of a break? 

A That is the time when I need more of a break 
from the basic recording to the over-dubbinq. I don't take 
so long a break, but just enough to work out what I want to 
put on, and I am still pretty open. 

By the time I nut the violins or whatever 


I over-dub on, I need a bigger break. You just get 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


mmbr Lennon-direct 674 
deaf listening to them. You don't know whether you are 
Singing in tune any more: you can't tell what is going on: 
you have to get away from it. 

Q Then you go into the re-mixinag and this 
re-mixing is a constant process? 

A Just then I was talking about re-mixing. 

a But the re-mixing is something you do? 


A If you don't like ti a week later vou re-mix 


again. I have never done an album where I have not re-mixed 


a few tracks some time. You are lucky to get one re-mix 
a night. If you are lucky, you get it in the first six, 


but not too often. 
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QO What is the next process, the next step after 
the remixing? 

A After the remixing? Presuming you are still 
happy with it ten days later or whenever you come back to 
listen to it, you take it upstairs, or wherever the place 
is, to cut the master. 

Now, generally, I have the mastering guy take 
a listen to it while I am away or while I am not listening 
to it just to see if there are any big problems, like did 
we put too much on and it will not make a record. 


I don't know how to explain it. I know that 


sometimes you can put too much noise on a tape and it 
sounds all right to your ears, but the machine just won't 


take it. It happens rarely, but the guy will usually con- 


firm it's all right, the stuff will cut okay. 

Q The master -~- 

A Then we go upstairs and make a master lacquer 
out of it. 

Q The mastering engineer is somebody separate 
from the engineer who you work in the studio with on the 


remixing? 


A What generally happens is about the night before 


or a day before you master it you take the 15 inch tape that 


{ 


we will call the master for now and you run it through any 
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comments the engineers have from the mastering room, like 
maybe this one won't cut or this one is down a DR. Then 
you have to run it through an EQ master, which means 
equalized master, meaning you equalize all the tracks to 
make each track compatible with the other track. 
Q Equalize the sound? 
A Yes, of all the tracks. It's like you have 
to put it through a filter to make everything sound pretty 
much the same. 
Then upstairs you start mastering it. 
Q When you say “upstairs” you mean wherever you 
cut the lacquer masters? 
A Yes, where you cut the lacquer, yes. 
THE COURT: Before you have the lacquer master 
cut you end up with a two-track tape, is that right? 
THE WITNESS: Yes. 


THE COURT: And do you call that the master 


THE WITUFSS: Yes. You see, the problem beind 
that -- tney call 16 tracks master tapes, they call the 15 
inch master. You know, I don't know where they stop 


calling things masters. The 16 track is a master, the 15 


inch is a master, an EO copy of the 15 is a master, only 


they call that a copy master. 
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THE COURT: Wait a minute. 
You have described a 16 track tape. 


THF WITNESS: That would be called a master tape 


THE COURT: Let's list the different kinds of 
tapes, wecause that will help ~e. 

You have the original 16 track tape. 

THE WITNESS: Yes. 

THE COURT: And then -- 

THE WITNESS: Then you first, after various 


things you do to them, the first one where you have strung 


them all on one piece together, it is 15 inches, and that 


would be referred to as the master. 

THE COURT: That is the two-track tape? 

THF WITNESS: Yes, the stereo. 

THF COURT: And you say 15 inch tape. You are 
talking about -- 

THE WITNESS: 15 IPS. 

THE COURT: 15 IPS. 

THE WITNESS: Yes. 


THE COURT: Not that it makes a lot of difference, 


| 
| 
| 
| 


but the 16 track tape, has that got an IPS? 
THE WITNESS: Yes, they do. I am not sure if 


they go at 15 or not, because I just learned something in 
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the last year, which is the 39 IPS for the 16 track, and 

I learned that, as it happens, from Jesse Ed Pavis, who was 
here this morning, and I used it on Walls and Bridges and 
nossibly on the latter part of Rock 'n Roll, meanina I had 
the 16 track going at 30 IPS, because that made the record 


sound better and cut -- it was even better than 15. 


So Tt am presuming that the original 16's used 


to go at 15 IPS, meaning the faster you could qo -- if they | 


could get it to go 60 it probably would be better still. 
It's just a matter of the machines won't do it. 

THE COURT: You take your 16 track tape and 
current practice is to put that on to a 15 IPS two-track 
tape? 

THE WITNESS: Yes. 

THE COURT: And both of those are sometimes 
referred to as masters, riacht? 

THE WITNESS: Yes. 

THF COURT: Then it's this -- 

THE WITNESS: Final master. 

THE COURT: It's the final master, the 15 IPS 
two-track tape, which is used to cut the lacquer master, 
right? 

THE WITNESS: Yes. What I am saying, for 


instance, on the Rock ‘'n Roll, because there was one set of | 
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recording sessions in Los Angeles with a different set of 
machines, anyway, but also a different amount of neople 
playing -- 

THE COURT: I will tell you what. 

You better -- 

THE WITNESS: Say it that way? 

THE COURT: Yes. I will hear vou. Everybody 
needs to near you. 

THE WITNESS: On the Rock ‘n Roll album, not 
oniy was the usual process of recordina, hut the Los Angeles 
tapes, what we call the Spector tapes, were recorded with 


28 people playing live at once. TI have never done that 


before, but that is what we did, and it was an extraordinary | 


noise. 

Waen I came to finish it off, I only used five 
or six people. I had this 15 inch tape, but the difference 
for tne engineer and the master in the cutting room was 
incredible, between all those people playing and only a 
few people playing. 

THE COURT: How did you get it fror 23 to 5? 

THE WITNESS: No. I mean the Spector tapes were, 
done with a lot of musicians in the West Coast. When I 
finished it off on the Fast Coast I used half that amount of | 


musicians. I didn't want to use that many. 
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THE COURT: You mean vou did that by cutting 
off tracks? 
THE WITYFSS: No, no. Let's say the West Coast 
tapes are there and the East Coast tapes are here. 


Now, no miatier -~ they were recorded on the West 


Coast «ith some 28 veople playing. “ine were recorded here 


with say eight. Now, I did all the usual things, mixed 


: - | 
tnem down, mixed them down. | 
| 


Now, I have the two sets together. Now somehow 
I have to get these eight people and these people to he able 
to cut a master without them sounding ridiculously different 
So there the engineer -- we had to make an FO version of the| 
15 inch, although we had one recording from the West Coast. 

Say the first track was from the West Ccast and 
the second track was from the Fast Coast, et cetera, et 
cetera, all through the album. 

Then the engineer upstairs had to equalize the 
two, and th »ok us a iong time. 

THE COURT: Let me just get a note. The Spector 
tapes in LA, 28 people. 

THE WITNESS: That is a rough estimate. There 


were a lot of people there. 


THE COURT: The songs that were recorded 


New York by vow were recorded with -- 
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THE WITNESS: About eight. 

THE COURT: -- about eight musicians, and they 
were supposed to go on one album, and so vou didn't want 
to have this appearance -- 

THE WITNESS: A great difference. Even if we 
used the same 28 on the East Coast, there more than likely 
would have been a great difference anyway. The difference 
can be between studio A and studio B. The whole room can 
make the tape sound different. 

Like in the record plant itself, the studio B 
downstairs is more bassey than studio C, which is the one 
I use. 

So if I have recorded one track in studio B and 
tnen I take it to studio -- make another track in studio 
Cc, they have to equalize the sound. They are never exactly 
the same no matter how they try. 

THE COURT: You mixed an ED tape? 

THE WITNESS: Yes. 

THE COURT: Is EQ short for equalize? 

THE WITNESS: Yes. They sort of squash it. 

THE COURT: Sometimes you are sayina that after 
you get your original 15 IPS tape you have to remake that? 


THE WITNESS: You recopy it and it is called 


EQing ix, is the easiest way of putting it, and you chanaqe 
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the sound on it or you equalize them. 
THE COURT: All right. Go ahead, “Mr. Bergen. 
BY MR. BERGEN: 
Q Do you ever make the master, before you make a 


lacquer master, a master recording, do you ever put it on 


A I would only use 7-1/2 for reference or for a 


demo. They make demo records. 


a 7-1/2 IPS tape. 


9 So your practice is that when you make that mas- 
ter it is on a 15 IPS tane? 
A Yes. I have never heard of any other wav of 
doing it. 
I mean, if you lost all the other tapes and you | 
{ 
only had a 7-1/2, then maybe you would use the 7-1/2. 


Q Going into the making of the lacquer master, can 


you describe that process? 


A Well, the guy -- the engineer in the masterinad | 
lab, he does the it track by track. You know, he just | 
doesn't put the 15 tape on and copy it straight on to a 

machine. He goes through it track bv track. I can Say, the 


producer or the artist can say, "Can we have more base on 


tnis track, a little less treble on that track," and so and 
| 


so and so and so, and also th:: engqinee’ ~ill sugaest that 


} 


"LOOk, you have too much base on this, it won't cut, I would; 


| 
| 
} 
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like to roll off a little boom," as they express it. 
There are many things you can do, well, one has | 

to do in the mastering room. I can't describe it any dif- 
ferent. You go through a track at a time and then you go 
through the timing of the tracks and then you go through the! 
final, final decision, that's the right order, and the fade 
out, if there is no complete -- if there is no finished 
musicial ending on the track, you decide the fade out. 

Q When you say the order, you mean the order of 
the tracks? 

A Yes. 

Q The sequencing of the tracks on the record. 

A Yes. 

Q Is that important? 
| 


| 
_imvortant process, hecause one tune can ruin another. 


A That is as important as -- well, it is a very 


| 
| 
Sometimes you can have a nice track that sounds good, but if 

| 


you put it behind something -- well, simply, if you have | 


two slow songs, sometimes it gets boring. 

So a basic sort of rule of the game is if vou 
have a fast one put a slow one. That's a simple wav of 
putting it. 


i] 


But there are lots of subtle differences. Mavhs| 


tne horns -- putting ther in order is like puttine a show 
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in order, a Broadway show. 

MR. SCHURTMAN: Your Honor, can I request -- 

A You have to build up -- you have 

to hold the listener for 20 minutes a side so he doesn't 
turn the record off. It is verv iiamportant which sonq fol- 
lows which song. 

THE COURT: All right, Mr. Schurtman. 

MR. SCHURTMAN: Your Honor, can I request that 
the witness define what he means by track in this instance. 


THE COURT: I can't hear you. 


MR. SCHURTMAN: Can I request the witness define; 


what he means by track in this context, because I think he 
is now using track in a different sense. 
THE COURT: All right. 
Are you using -- 
THE WITNESS: Track, I mean each cut, meaning 
each song on the album. 
THE COURT: So track sometimes means a sona and 
track sometimes means a track, right. 
THE WITNESS: Yes, yes. 
Q When you talk about the order you are talkino 
about the order of the songs in the album? 
A Yes. JY mean, it is one of the most painful 


processes, because sometimes you think you have a great 


SOUTHERN DISTRIC? COURT REPORTERS. US. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


jhe Lennon - direct 685 
track or song and then you put it next to something and it 
sounds disgusting and you have to qo through the whole pro- 
cess again of maneuvrina. 

It is like a jizsaw puzzle, only there is no 


set answer, only you know the answer. So you can vut the 


puzzle together and it seems to fit, but when you lock at it! 


H 
' 


it is wrong, so you have to pull it all apart again and do | 
it again. 

THE COURT: Mavbe I misunderstood. You said a 
few minutes ago that the engineer making the lacquer master 
does it track by track. 

THE WITNESS: Yes. 

THE COURT: There did you mean song by song or 


did you mean track by -- 


THE WITNESS: Song by song. 

THE COURT: Sonq by song, because by that time 
what he has is the two track tape anyway, he hasn't aot the 
16 tracks? 

THE WITNESS: Oh, no. 16 tracks are forgotten 


about now. You don't hear about that again, unless some- 


body damages the master. 
THE COURT: Okay. 
THE WITNESS: Then you wou1iu have to remix the 


whole thing again? 
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THE COURT: All right. Go ahead, Mr. Bergen. 

Q While the engineer is working on these different 
songs or tracks in the cutting room, do you work with him 
and supervise his work? 

A Sure, I am there. 

Q When you say "you", when you are referring to 
you, that the order of the €racks or songs may not sound 
right, you mean you as the artist whose record it is? 

A Yes, or the nroducer. 


Now, some people -- you know, some artists are 


just produced by people and they never know what is aoina 
on, you know. I mean, they just ao in and sing and they ao 
away. 
But I produce my own records too, so I play two 

roles. 

Q After this process of cutting the lacquer master 
is finished do you listen to the lacquer masters when thev 
are completed, you know, like on an initial round. 


A Well, we usually listen to one in the room, 


sort of a rough lacquer. I don't know if there is a real 
term for it, a rough laquer. If I have okaved it I take it 
home with me maybe and play it at home to see what it sounds 


like on a normal speaker and then they will call the record 


company or vice versa and they will cut what is called a 


- 
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white label, which is the first time they put it into 
plastic, because up to then it is made out of metal or some- 
thing, and they put it into plastic. 

Normally I will be sent the white label copy 


too to listen to, to okay it, because in between the 


mastering of it and the plant where they print the records, | 


turn them into plastic, they can also make a mistake or some 


thing can happen. 

So the usual procedure is to send me or the 
producer a white label, it is called, which is the first 
plastic record, and you play that to see if it is what you 
made in the mastering room. 


THE COURT: And that is made from the stamper, 


THE WITNESS: Well, I don't know those expres- 
sions, stamper. I just know they send a plastic record 
back, the first one like a real album that you can bend. 

THE COURT: In other words, after the lacquer 
master is made then you are not involved with the mechanics 
of the pressing and all. 

THE WITNESS: No. 

THE COURT: But you do get the first plastic 
record? 


THE WITNESS: Yes. A test pressing it is called 


i 
j 
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The white label is called a test pressing? 
A That's the word, yes, and then you listen to 
that to see if it is okay, and that's usually when you 


say "Okay, ao." 


from the lacquer master are then sent to the plant and then 
the actual pressing process starts. 
A Yes. All I know is I say "Okay on that,” hecaus 


I make the masters for this country and Britain, because 


Q When you say "go" the lacquer master or the | 
i 


EMI allows me to. I don't know whether it is in the contrac 
or not, but they allow me to make the masters in this 
country. 

It is sometimes the practice just to send tapes 
to each country. But they allow me to make my own masters | 
for Britain and Europe too, if there is time and there is | 
no special rush on or it isn't Christmas or something. So | 
I cut my own parts, which is not normal, but T do my own 
European masters, too. 

Q You are talking about the lacquer masters? 

A Yes. I make all the masters, for Japan, too, if. 
they let me, because they can ruin it after you have spent 
weeks making it, they can ruin it. 


Q In October of 1973, “Mr. Lennon, were you involve 


in a recording session in Los Angeles? 
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A I am sorry. I didn't hear the date. 

Q October of 1973, were you involved in a record- 
ing session in Los Angeles? 

A Was that when it was, %ctober? I thought it 
was here in October. 

THE COURT: '73. 

A Is that when I first started the Rock 'n Roll? 
I am not very good on dates. 

Q Do you recall that at some point you heqan 
recording sessions with Phil Spector? 

A Yes, just after I finished an album, ves. 

Q Do you recall what the album was that you just 
finished? 

A I just finished Mind Games. I had an album 
called Mind Games and I just finished that, or round ahout 
just finished it, you know, couple of months maybe. 

Q Can you identify Phil Spector? 

A Phil Spector is a producer who I have worked 
with before and he is a famous producer. That's about all. 

Q Of popular records? 


A Some were popular. 


Q What type of an album was this that you were 


working with Mr. Spector on? 


A It was going to be just oldies but goldies. 
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Q Can you tell us what you mean by oldies but 
goldies? 
A That's what-- sort of everybody understands oldies 
but goldies means old records. You know, it usually 
refers to old rock And roll records. 


Q Were these old rock and roll records that were 


popular in the 1950's? 


A Generally, and early sixties. 


these recording sessions, had you selected any particular 
rock and roll songs that you were qoing to record on this 
album? 


A I had a vague idea of what I wanted to do. 


| 
| 
| 
Q When you and Mr. Spector were working during 
| 
| 


Q But did you ever sit down and actually 


make a list, you know, we are going to do -- 


A Phil and I had many lists, yes, but generally, 
we would decide the night before which one we were qoina to 
do the next day, although we must have gone through every 


| 
| 
| 
| 
| 
| 
| 


rock and roll sono we ever knew together. | 
Q At this time were you aware of a laysuit involv- 

ina the song Come Together? | 
A Well, I wasn't aware of it until they suddenly 


brought it up in the middle of the sessions. I mean, I 


knew it had been going on about five vears previous. I 


SOUTHERN DISTRICT? COURT REPORTERS. US COURTHOI'SE 
FOLEY SQUARE NEW YORK. NY — 791-1020 


hadn't heard about it for four years or something. 
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| 
jhe Lennon - direct | 
| 


A Yes. 


Q Can you tell us what that case was about? 

| 

A It was something to do with me singing "Here | 

Come Old Flat Top," it being similar words to You Cant cateh| 

Me, where he says somethirg about a flat top in it, and there 

had been -- I don't know. They had been in Court with it 

for years, or not in Court, the case had been pending for 
I don't know how many years. 


THF COURT: I know it has come up hefore. The 


title of your song was? 


THE WITNESS: Come Together. 

THE COURT: Which song? 

TP ['NESS: The Beatles song was Come Together | 
and the other song was called You Can't Catch Me. 

THE COURT: The Chuck Berry song. 

THE WITNESS: Yes. 

THE COURT: Okav. Go ahead, Mr. Beraen. 

Was Come Together copied from You Can't Catch 


| 
No. 


Did there come a time in %ctoher of 1973 when i 


were about to become more involved in this lawsuit? 
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A It was about the third or fourth day of the 
Spector sessions and thev were going rather well and some- 
budy cailed me -- I don't know who -- and said, "the Come 
Together lawsuit is on in New York, you know, you are 
supposed to come." 

I said, "Don't do that. You know, I am in the 
middle of working. You know I don't do anything other than 
work when I am workine. I can't think about something else 
tha happened years ago. Just go and make a deal, leave me 
alone, you know." 

And that's what they did. Thev came back and 
said, "It is all riqht." 

MR. SCHURTMAN: Your Honor, at this point could 
we start getting into the he said, I said phase that Mr. 
Levy was asked to comply with? 

THE COURT: I don't think that at this point it 
is all that important. 

MR. SCHURTMAN: We are gettinag there. 

THE COURT: What is the importance? 


MR. SCHURTMAN: I would like to know who told 


him about the lawsuit and to whom he said he ought to go and 


settle it. 
THE WITNESS: I don't know, but the message woul 


have been received -- 
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THE COURT: I don't think that is of any impor- 


in writing. There will come a time when we have to get 
into all that detail, but not here. 


MR. SCHURTMAN: All right. 


tance. The lawsuit was settled and there was an agreement | 
| 


Q The songs that you and Mr. Spector were planning) 


to record, had they been recorded by other artists originally 


| 
i 


and been hits? 


A The whole idea of the album was to record other 


artist's songs, because for most of my career I have recorded 
} 
my Own songs or songs written by me and my f iends in the 


| 
Beatles. | 
In the early days we used to record other people! s 
songs and then we only recorded our own and I just wanted | 
to, for a change, sinq songs that I sana when I was a teen- | 
ager, which is generally what the sonas on this album casnek! 
out to be. 
Q Did you ask somebody to try to settle the Come 
Together iawsuit? 
THE COURT: He said that. 
MR. BERGEN: I am sorry. 
THE COURT: We have the agreement. It is in 
writing. Let's get past that. 
Q Do you know how long the recording sessions with | 
| 
| 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. NY. — 791-1020 


jhe Lennon - direct 


Mr. Spector went on? 


A No. They will he dated, you know, the studios 
will have the dates we were in there. 

Q Did there come a time when the Spector recording 
sessions stopped? 

A They did stop a couple of times, but then they 
picked up again, and then finally they stopped altogether. 

Q Do you know approximately when that was? 

A No. 

QO Do you know how many songs had been recorded at 
the time that they really stopped for good? 

A When ic all collapsed I think about nine had 
been done. 

Q Can you recall the names of some of the songs that 


were recorded at that time, un to that point? 


A Well, I mean the nine is all we ever recorded 
with Spector. That was the maximum we ever recorded. 

Q Yes. 

A You want me to remember all the tracks? 


Q No. 


Can you just tell us as many as you can remem- 


A Well, I can remember the ones we plaved this 


mori:1ng. Bonie Maroney, Angel Baby, Sweet Little 16, Just 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. - 791-1020 


jhe Lennon - direct 
Because, Here We Go Again -- 
THE COURT: We had that listed, Mr. Rergen. 
MR. BERGEN: Okay. 
THE COURT: I think we have a list. 
Q * Was Mr. Spector taking the tapes of these songs 
home every night with him? 
A Well, I found out subsequently that he was, but 
I didn't know that until one night they weren't available. 


Q Did you try to get the tapes back from Mr. Spec- 


A Yes, but it is very hard to get through to him 
if he doesn't want to -- doesn'* answer phones. He is an 
eccentric, you know. I just couldn't get pencees to him. 

Q Do you know whether Capitol tried to get the 


tapes back from Mr. Spector? 


back. This is six months later. 


Q In the meantime, while you were trying to get th 


| 
| 
| 
i 
| 
A I think Al Coury from Capitol finally got them | 
| 


Spector tracks back, were you working at all? 
A Well, for a period I just kept trying to get 
people in touch with Phil. There was a rumor that he had had 


this dreadful car accident and with Phil one never knows if 


it really happened or if it didn't happen, if it just happengd 
| 


in his head. 


| 

{ 

| 

i] 

| 

| 

| 
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So I spent a lot of time trying to find out just 
what actually had happened and I couldn't get any answer. 

So then I got bored and I started making an 
album with Harry Nilsson. I didn't feel like starting my 
own album again because Tf was a bit disappointed or depresse 
that Phil had run away with the tapes. 


This was the first time I had never finished an 


Then I went in and made an album with Harrv 


Nilseen, where I produced him. You know, I was still workin 


Q What was the name of that album? 

A Pussy Cats. 

Q Again, between that time when you worked with 
Mr. Nilsson and getting the Spector tapes back, did you do 
any additional work on your own? 

A Oh, yes. 

Then I made Walls and Bridges. 
Q Did you get the Spector tapes hack before you 


started the actual recording sessions of Walls and Bridges? 


| 
without being the artist, as it were. 
| 
! 
| 
| 
| 


A Yes. I hooked the time for Walls and Bridges and 
I booked the musicians to come -- the ones that I wanted 
from LA to come from LA, and it seems to me three or four 


days before I went in to record Walls and Bridges, suddenly 


! 
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I had all these Spector tapes, there was 30 boxes of Spector 


tapes. 

So I just thought, well, I am not going to can- 
cel Walls and Bridges to go looking through all these tapes, | 
so I will do Walls and Bridges first and then I will deal 
with the Spector tapes. 

Q Who brought the Spector tapes back to you? 

A Capitol. 

Q Do you know whether Capitol paid any money to 
get the Spector tapes back from Mr. Spector? 

A I think they had to pay him, because somehow he 
had been paying the costs. I don't know how he did it, but 
he did something, and they made some deal with him. 

ip) When you say "the costs,” you mean the recording 
costs? 

A Yes. 

Q Who normally pays the recording costs for your 
recordings? 

A EMI. 

Q If they are recorded here in the United States, 
who pays them? 

A Well, I guess -- well, if the studio sends the 
bill to Capitol maybe Capitol will pay them and then EMI 


gives them the monev. I don't know how they do it, but EMI 
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and the Beatle agreement with EMI? 
A Yes. 
Q Do you recall when you went back to the Spector 
tapes and started working on them again. 
A Sometime after I had finished Walls and Bridges. 
Q Do you recall what you did with the Spector 


tapes when you went back to them after Walls and Bridges? 


Q Has that always been the practice under yours 
| 
| 
| 


A First of all, we had -- they weren't too clearly 
marked on the boxes, so we had to keep -- we had to listen 
to a lot of them to find out which was supposed to he the | 
good take, and by "take" I mean you sing and play a song 
maybe 20 times, 30 times, and somebody is supposed to mark 
on the box with all these versions of the same song on 
the which is the good take. 

So it wasn't too clear on the Spector sessions, 
so I had to listen to all the boxes to find out the good 
versions of the songs. That's the first thing I did. 

The second thing I did was sort of decide which | 
ones I could -- how much work I had to do on which and how 


much singing I had to do, and then when I decided that I 


started either singing the whole thing again or singing just 


a couple of words. 
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I mean, I don't know if you want these details. 
Yes. 
Can you tell us what you did? 

A Well, on one track there might be about five or 
six lines where I am not satisfied with my performance and 
what I will do is I will just wipe out five or six lines and 
keep, say, 80 percent ofthe oriaqinal voice and just drop in | 
five or six lines. 


Q In other words, you can sing in some additional 


A Yes, wipe -- I can even wipe one word if I don't 


like it and drop in oneword, and I started doing it with the, 


tapes that I had left to do on, meaning I just started 
resinging the ones -- the better ones, just dropping in a 


word or dropping in a few words, and some of them, like 


Angel Baby or Just Because, I had to sing the whole thing 


again. 


t 


Q Were all of the nine Spector tracks -- were you 


able to use them? | 


A Well, one of the nine, somehow in the deal we let 


Spector have it, and it was called Born To Be With You, meant 
| 
ing I had made the tape with him, but somehow or other we 

| 


allowed him to keep it. 


So that was one qone. So that made it eight. 
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One other was the song Phil and I tried to write 


together and I didn't consider it qood enough or finished 


enough, although we did record it. 

So that was another qone. That left seven. 

Of the seven, I worked on those seven as best 
I could, resinging them or maybe adding a tambourine or 
something. I have forgotten how many I finally used on the 
album, but I reduced it to about six or five. Some of them 


were just beyond repair, you know. 


Q Do you recall when you first met Morris Levy? 
A As far as I remember, the first time I ever met 
him was on the 8th of October, whatever year we met. 
Q Can you tel? us what the reason was for your 
meeting Mr. Levy on the 8th of Nctoher? 
A Well -- 
MR. PRETTYMAN: Can we specify the year, your 
Honor. 
THE COURT: 1974. I think we all know that. 
A Harold Seider told me that Morris wasn't too 
Nappy about the situation about me not doing te songs or 


whatever I was supposed to do for that agreement we had made 


and he wasn't too happy about Ya Ya on Walls and Bridges. 
Q You are talking about the Coming Together settle 


ment when you refer to the agreement? 
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A Yes. Ile wasn't too happy and it would be sort o| 
cool if I came along and explained what happened to the 
Spector tapes, because he was apparently upset that I hadn't 
put out the rock and roll album, and so it was up to me to q 
and explain what happened, I am sorry, it doesn't normally | 
happen to me, but somehow or other I lost the tanes, and 


here I got them back and all that happened is -- you know, 


i 
it is a little later than it was supposed to be, but here is! 


| 
| 


what you wanted anyway. | 
MR. SCHURTMAN: Your Honor, is this what Mr. 
Seider told Mr. Lennon or what Mr. Lennon told “Mr. Seider? 


At this point, I will have to start objecting. 


THE COURT: You were talking to Mr. Seider, 


' 
| 
| 
| 
H 
| 


right? 
THE WITNESS: Mr. Seider said, "Come and explain 


to Morris Levy what happened to the rock and roll album,” 


and I said, "Yes," and I came and explained it to him. 


Q Was one of Mr. Levy's songs -- vou referred to 


Was that one on the Walls and Bridges album? 
Yes, and he wasn't too happy about it. 

Did this meeting take place with Mr. Levy? 
Yes. 


This was on October 8? 
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Yes. 
Do you recall who was there? 
A Morris Levy, myself, Hal Seider, May Pang, 
Bernard Brown and Phil Cahl, and maybe persons came and said 
hello and went away at the table, you know. But they were 


the ones that were sort of sitting down all the time, most 


of the time. 
Q Who is May Pang? 
A She is a secretary. 
Was she a secretary who worked for you? 
A She worked for me, yes. 


Who had she worked for before she worked for youP 


| 
H 


Appel and Abkco. 


Appel and Abkco? 


Yes, meaning she worked for Abkco and then when 


| 
| 
was no longer with us she worked for Appel. | 


Q Where did this meeting with Mr. Levy take place? 
A At his Club Cavallero. | 
Q And that is here in New York City? 
A Yes. 

Q Did you have dinner there that night? 

A We didn't eat. 


You didn't eat? 


I nad already eaten. 
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Where did you eat that night? 
Benihana. 
And who had dinner with you at the Benihana? 
Harold Seider, Bernard Brown and May Panq. I 
don't think there was anybody else. 
THE COURT: Keep vour voice up. 
THE WITNESS: Oh, yes, sorry. 
Q Mr. Lennon, I show you Defendant's Exhibit HHHH 


and ask you if you have ever seen that before. 


| 
| 
| 
| 
| 
| 


A Well, you know, you showed it to me. That's the 


only time I remember seeing it. 

Q Is that theAmerican Express sharge slip for the 
dinner you had at the Benihana on October 8? 

A I suppose it is, yes. 


MR. BERGEN: Your Honor, I offer this in evi- 


THE COURT: Any objection? 
MR. SCHURTMAN: Can { look at it? 
Let me ask one question on voir dire. 
VOIR DIRE EXAMINATION 
BY MR. SCHURTMAN: 
Q Mr. Lennon, I refer you to the back of this 
American Express slip. 


A Yes. 
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Can you identify the handwriting on it? 
I know it is not mine and I can auess it is May 
| 
| 
Do you know when Miss Pang put this on the back? 
She would have done it that night most likely. 
That's my usual habit. The accountants have gotten me into | 
that habit. 
Q Did she check it out with you? 
A Well, she would have done it in front_of me 
while we are doing the thing. I can't even work out the 
20 percent, so I get somebody else to do it for me, for the 


waiter. 


Lennon, President of Lennon.” 


| 
Q Do you know what she meant by saying, "John | 


A Probably non Music. If she has put Lennon as th 
company that means she is talking about Lennon Music. If 
she put President, she is probably talking about Appel. I | 
don't know. It is just for the accountants, so they know | 
| 
what we were doing. 

MR. SCHURTMAN: No objection, your Honor. 


heed 


THE COURT: Received. 


(Defendant's Exnibit HHHH received in evidence.) | 


Q You all went to the Club Cavallero together, 


the court of you? 
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Yes. 


You all sit together with Mr. Levy? 


Yes. 
Was Mr. Cahl there? 
Yes. 
Mr. Phil Cahl? 
A Ye". 
Q Can you tell us what took place at the meetina, 
and please, if you can -~ 
THE COURT: Look, let's take our break verv 
quickly before we get into this. 


MR. BERGEN: Okay, your Honor. 


(Recess.) 
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Q Mr. Lennon, beqinning at the beginning of 


the October 8, 1974 meeting, can you tell us what you said, 


what was said, and as best you can, identify the people 
who were saying whatever was being said. 

A Well, we sat down at the table, that is, 
myself, Morris Levy, Phil Cahl, Hal Seider, May Pang and 
Bernard Brown. 

Q Can you tell us where the various people 
were sitting? 

A As far as I remember, I was sitting here 
(indicating), May Pang was sitting there, Harold Seider was 
there, Bernard Brown, and then Phil Cahl, and sort of next 
to me, I think, was Morris. It was like, what do you call, 
a horseshoe, like that. And Ist there and they just 
sortof went around like that. 

9 Can you tell us what was said? 

A Well, I guess we said a few oreliminaries, 
everybody, “How do you do, nice tomeet you," and I can't 
remember what was said about that. All I was interested 
in saying what I had to say about the tapes. I was very 
nervous, because I did not know the man. And I heard he 
was annoyed at me. So I told him as best I could all about 
the Phil Spector tapes and what had happened and how it was 


not a plan or a plot, that it was just what you call an 
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act of God, and I hadn't meant to do anything to annoy him, 
that it just so happened, and it never happened to me 


before, and I am sure it will never happen again, that I was 


upset about it, and that I had so much material I could use, 


that I thought of making a maxi-single or an EP, or a 
package of six singles. My main thing was to tell 
him, "I am Ricee ie didn't get what you are supposed to 
get, but this is why." 

I explained that for about three-quarters of 
an hour or an hour. And he said something like, "Well, 
that is all very well and good, but I am out of rocket.” 

And he started writing some figures down on 
a bit of paper. I don't know what they were, maybe 
$250,000 or something. He had this idea because of the 
time lapse he was out of pocket. I could not follow the 
reasoning, but if he thought he was out of pocket, he was 
out of pocket as far as I could see. 

Q Did he give you any figure what he was out 
of pocket? 
A I am only guessing, I have this $250,000. 
It can be a dream. I have no idea. I don't know wnere I 
got it from. I know he said he was out of pocket, 
and the reason is because of the time lapse between vhen 


he was supposed to have these songs of his recorded and 
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when they actually were recorded or released. 

Q Now, when you were telling Mr. Levy about this 
maxi Single, can you explain thet in a littie more detail, 
please? 

A Well, a maxi single is just another word for 
exterded play EP, which is somethin: they don't do in 
American, but they still do it in Europe and Erncziand. 

I was thinking of all combinations, how to best utilize 


the tapes that had already been made without sort of having 


to go back in the stucio. That is what we finally did, 


but without having to spend more money and also » get it 
away. 

I wanted to sort of clean it up with at having 
to do any moxe. But EP did not work and nobody was interested 
in EF. 

THE COURT: Wr at do you mean EP? 

THE WITNESS: Extended play. It is like 
a 45, but it plays 33, but you can have three saxs on one 
side and two on the other, and it is not an LP and it is 
not a single, and it is something that is quite common in 
Europe. The Beatles once put out a EP. It is along thos 
lines that I thought of what to do with it. I have 
forgotten where we are. 


THE COURT: You are testifying about what you 
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were telling Mr. Levy and what he was saying to you at 
the very initial stage. 

THE WITNESS: Well, all I can remember him 
saying is being out of pocket. 

THE COURT: Where did you go from there? 


@) This took about 45 minutes to an hour? 


A I told the whole story about Phil Spector. 


After I had done all the story, telling him about when 
and how, I was in this situation, then he said he was 
out of pocket, vou know, and then he started writing on 
paper. You will have to excuse me. I cannot remember 
what happened next. 

Q Was there any reference made by you to possibly 
selling the album on television? 

A Yes, I thought of that a long time ago. 

THE COURT: Did you say anything at that meeting 
about selling the album on television? 

THE WITNESS: I think I said something about 
it, yes, because I was talking about the 7-Up ad. There 
was a famous commercial for 7-Up, where a guy comes on in 
a leather jacket and says, "Hi, remember me." I wanted to 
do a warody on that for the Rock and Roll album, = sther 
it went out in a special way or not. I already had that 


idea for a commercial. 
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And also I had been toving with the idea of 
a Spector-Lennon album that had gotten so much publicity 
in 1973, and the critics were lying in wait for it, and 
by the time we finished it they were not going to be hot 
on it. 


I was thinking that perhaps I could put it 


straight on TV and avoid the critics and avoig@, going 


through the usual channels. And Morris told me that is 
what he does, "I ama@m expert at that." I am par-vhrasing 
whatever words he said. He said that is his business. 
I don't know whether I said that before he said, "I am 
out of pocket," or after. 

9) Was there anything else said about television? 
You said that Mr. Levy said, "Well, that is my business," 
or, "That is what I do?" 

I don't remember any conversations. I know 
the thing went on, and he and Harold Seider did some talk- 
ing at the other end of the table, and I was writing songs 
down and thought of showing them to May Pang. 

Q Can you tell us what else happened at the 
meeting as best you can remember it now? 

A Well, Morris said he would like to do it, 
you know, put out the album on TV, and I said, "That is 


ccol with me as long as it is all right with the record 
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company.” 
Q Did you mention the name of the record company? 
A EMI. My policy all the time is then whenever 
they get into figures or talking about business, I just 
tune out, and to be polite, and then Morris and Harold would 


go on, and Morris would sort o: look at meto make a conver- 


sation, md I would indicate, "Don't talk to me; I am already 


in the studio," and I was writing down songs, which meant 
to say I was not listening any more. 

Q Was there any discussion about getting EMI's 
permission as to what you just testified about? 

A All I had to say is, "I am with EMI. You have 
to ask EMI." I didn't have to say anything more or think 
about it any more. 

Q Was Apple Records mentioned at all? 

A I don't know either way if they were mentioned. 

Q Did you tell Mr. Levy that you were the presi- 
dent of Apple Records? 

A I would have no reason to. 

Q Did you say anything to Mr. Levy that you 
considered that the Spector transaction was dead material? 

A No. 

Q Had the Beatles or you as artists ever had 


what you referred to as dead material? 
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A One thing the Beatles and me never like, the 


idea of having a lot of material that is crummy left in 

the vaults, for when you die in an airplane crash, which 

is what a lot of rock and roll people do, then they release 
this material and they put strange people playing on it, 
which appear to such artists as Buddy Holly. So we did 
not make it a wractics to put a lot of stuff on tape. 

The Beatles may have two tracks that were never released, 
and one of them is from 1962, and I have one, and there 

is the Spector tape, so now I have three that they could 
release if I died, which I would hate to have rel“ased. 

Q Was a company called Adam VIII Limited mentione 
during the course of the meeting? 

A I never heard that name until we got. to the 
farm, because it was written at the farm. Adam was written 
on a big silo that you put wheat: in. 

Q Up at Mr. Levy's farm? 

A Yes, two big silos with Adam written on them. 

Q Was there any discussion about a price for 
any proposed album, a price that the album was going to 
be sold at? 

A I can't say yea or nay; I didn't take down any 
notes of it. They might have been talking price down 


at the other end. I can't say I didn't hear them talking 
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about price, but I really don't know. I physically 
tuned out. 

Q Was there any discussion about song titles 
during the course of the October 8th meeting? 

A Yes. 


Q Can you tell us what that discussion was? 


Well, discussion is a trite sounding word for 


Was there any discussion about song titles? 
Be-Bop-A-Lula, Long Tall Sally and various 
from the past and writing out lists. 

Lists of songs? 

Possible songs, yes. 

Q Can you recall anything else about the 
October 8th meeting? 

A Well, I think I told May Pang, "Start getting 
these records together." 

Now, some of them I already had, but I was not 
about to go through my collectionsorting out Be-Bop-A-Lula. 
I said,"Just get them all anew." 

And Phil Cahl leaned over. Phil Cahl said, 

"I can help you. We got all those recordings. I know 
all the sheet music. I can get it for you." 


I said, “Okay, you deal with May," because 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOU'* 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


mmbr 9 Lennon-direct m4 


Phil Caohl seemed to be the equivalent of May Pang in 


the Morris setup. 
So they both talked. I didn't mind who got 
the records. I wanted them for reference. 
Q Did you discuss with Mr. Levy what your 
i 
| 


royalties were with EMI? 

A Offhand I dontknow now unless it is the 
figure they keep talking about in this deposition. I don't 
know what I get. 


THE COURT Did you talk with Mr. Levy about 


THE WITNESS: No. 

Q Did you say to Mr. Levy in words or substance 
that "EMI will do anything I want because my contract 
is going to expire in January of 1976?” 

A I said I can't see there being too upset about 
it, because why would they care as long as they get what 
they want, and they are not going to be mean to me, because 
the contract is coming up, yes. 

Q Can you recall anything eise that took place 
during the meeting? 

A Well, I vaguely remember Mr. Bernard Brown ~~ 
it is hard to remember, because everybody has been talking 


about it -- I just mainly remember me talking my bit and 
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then Morris saying he was out of pocket, and I sort of 


tuned out. Once I relieved myself of the apology, 


I just relaxed. 


Q Do you recall how it broke up? How it - 
finished? 
A Not really, no. 
THE COURT: Can I ask you this, that settle- 
ment of the original lawsuit, do you recall there was an 
agreement for you to record three songs? 


THE WITNESS: Yes. 

THE COURT: I think there was to be You Can't 
Catch Me. 

THE WITNESS: That wasone of them, yes. 

THE COURT: And then two others to be selected? 

THE WITNESS: Yes. May I just say that Angel Ba 
which is one of my favorite songs, anyway, at the time I was 
going to record, if I was, then I found out that he owned 
Ds are I thought great. 

Q In the months after that agreement what did you 

do to prepare or whatever to carry out that agreement? 

THE WITNESS: I was recording Angel Baby 
anyway. I was on the West Coast and I heard that it be- 
longed to Morris. And there was You Can't Catch Me. 


I was quite happy to record. I am abig Chuck Berry fan. 
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THE COURT: Yaiwere recording Angel Baby with 
Spector? 

THE WITNESS: Yes. And You Can't Catch Me 
with Spector. And so that was two. It was easy to do. 


So there was no problem with fulfilling the contract. 


THE COURT: Did you,in fact, record Angel 


Baby and You Can't Catch Me as part of the Spector records? 

THE WITNESS: Yes. 

Q And then what about the third song? Did 
you decide on a third song? 

A It hadn't been decided, no, and we never did 
finish. 

Q Did there come a point during the evening 
of October 8th that you invited Mr. Levy to come to the 
Record Plant to hear the Spector tapes? 

A I don't know if Iinvited him that night, 
but I remember Harold said, "You better let him hear, 
because then he is going to believe.” 

So whenever I asked him, I don't know. The 
idea was for him to hear this Angel Baby and You Can't 
Catch Me so he will know I was not kidding. How does he 
know I was not lying to him at the table? I suppose that 
is what it was. 


Q At any time during the evening of October 8th 
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did you say to Morris Levy, "We have a deal."? 

A No. 

Q At any time during the evening of October 8th 
did you say to Mr. Levy, “This will be the fasted darned 
package I ever did and we are going to move as quickly as 
possible to wrap it wand get it done?" 

A No. 

Q Did you ask Mr. Levy to listen to the Spector 
tapes so that you could get his opinion on those tare3 and 


how the tapes sounded? 


A No. I played him the tracks that belong to hi 


and a couple more, because I was not going to say, "Well, 
now, get out, you have heard your two songs." 

So I played him a few of the Beatle tracks, Sweet Little 
16 and Bonie Maronie, to show him that the album was under- 
way and it had some good stuff on it. 

Q Did you at any time during the night of 
October 8tn say to Mr. Levy, "Capitol and Apple will be 
glad to get the recording costs, that it is an over- 
all gooisituation, that it cleans up the mess, that it 
takes dead masters and makes them earn money, and it is 
good overall and it will be the first time an artist is 
putting new recordings in a sense on the TV tube?” 


A No. 
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Q At any time during the night of October 8th 
did you say to Mr. Levy, “Capitol and Apple would be alad 
to get the recording costs back; it's anwerall good situation, 
it cleans up the mess we got with Morris; it takes dead 
masters and makes them earn money and it's qood overall 
and it will be the first time an artist is putting new 
recordings in that sense on the TV tube?" 

A No. 

9] At any time during the night of October 8th 
did you say to Mr. Levy in words or substance "That this 
could possibly get -- by being a solution to the whole 
mess, he said this can get Canitol their money back, this 
would take dead masters that were not going to see the 
light of day and they could earn a lot of -- and they could 
earn the money back for Capitol; Apple would be happy, 
he'd be happy, I'd be happy?" 

A No, I was not really worried about Canitol getting 


their money back, because that is their problem. They made 


| 

| 

enough money out of me over the last ten vears. I would | 
| 


be happy if everybody is happy, if Morris is happy and 


Capitol is happy, then I am happy. 


THE COURT: The question is, did you say 
any of those things? 


A They are sort of pvaranhrasina me, saying 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


mmbr 14 Lennon-direct 
if they are all happy, I am happy. If everybody is happy, 
I would not have to be sitting there talking over dinner 
withpeople I don't know, about subjects I am not familiar 
with. I am just happy to make the records. 

THE COURT: Did you say anything in general 


to the effect that "If everybody is happy, I am happy?" 


THE WITNESS: Yes, in the same kind of 


breath as, "You will have to talk to EMI. If they are 
happy, I am happy." I don't care how the records go out 
as long as everybody is happy and everybody gets what they 
need out of it. 
THE COURT: But do you recall saying anything 
about Capitol getting its money, going into that detail? 
THE WITNESS: I might have said this is the 
most expensive album I ever made and talked about overspendin 
that amount on an album, but I am not worrying whether 
Capitol gets its money back. They had millions out of 
me. I am only talking about $200,000. It is a lot 
of money, but not for the business we are in. But I 
don't care to waste money, and there was a lot of money 
wasted, and I was ashamed of what happened to the tapes. 
THE COURT: Are these things that you mentioned 
at that dinner? 


THE WITNESS: I would have ' said how I felt about 
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the tapes and I did not like wasting money, all thatmoney, 
yes, ane my explanation to Morris of why the whole thing col- 
lapsed. 

9 Did you say at any time during the course of 


the October 8th meeting, "I really would like to do this: 


I think this is a great idea: I think resolves all our 


problems here?" 

THE COURT: It seems to me, Mr. Bergen, 
Mr. Lennon had told us his memory of the meeting, and I 
don't know that it is terribly useful to keep reading one 
or another of the specific versions and say, "Did you say 
this?" 

Let's move on. 


Do you recall the next time you saw Morris 


The next day, October 9th. 
Was October 9th vour birthday? 
Yes. 
Q Do you recall where vou saw Mr. Levv? 
A I think he came to the Record Plant to listen 
to these tracks. 
Q Was there any discussion at the Record Plant 
about the Spector tapes? 


A I don't remember. It was a weird day for a 
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session and I can't remember much; I just remember the had 
a big spread or something for my birthday, and birthdays 
are something I try to avoid. I try to work so they 
won't harass me about "“Haopy birthdav," but there was 
the spread and people comirg and listening, and I don't 
remember discussing anythi.ic I just played the tracks 
when they arrived there. 

Q Did Mr. Levy invite you to go to the Club 
Cavallero on that night? 

A I don't know whether he invited me or whether 
it was going to be a surprise party and he told May and 
the others about it. I can't actually remember it. Mavbe 
he did. I don't know. 

Q Did you ao to the Club Cavallero that night, 
the night of your birthday? 

A Yes. 

Q Were there a lot of peop'e at the Club Cavallero 


in your party? 


there with May Pang and Harold Seider. At the Club 


Cavallero there were a lot of people, amd some of them were 


| 
A Well, I did not go with 20 people. 1 got down | 


from the Record Plant and others were just eating at the 
club. I don't know who was a guest and who belonged to the 


party. 
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Q Did there come a time when Morris Levy invited 
you to come up to his farm? 

A Yes. He invited me a couple of times to go 
to his farm. 

Q Did you finally go to Mr. Levy's farm? 

A Arter a lot of discussion I finally said, 
“Okay, I will go." 

Q Can you describe what the discussion was? 

A Well, can I just say it in my ow: words? 

THE COURT: Yes. 

THE WITNESS: When I meet veople, even my own 
lawyers, they want me to go to dinner with them and they 
want me to go to dinner with their wives and see their 
children, and Morris human, you know, he has got friends 
and kids. So he wanted me to go to his farm. I get 
these vinnsnpes all the time, to qo to people's places. 
If I said yes all the time, I would be somewhere else but 
my own house, and I refr.» and refuse. The firsc time 
he asked me, I had a rice respectful reason not to go, 
which was I was going to spend some time with a contemporary, 
Mick Jaqger, in Long Island. 


The second time he asked me, I thought, well, 


} 


I have another respectable reason for not going, and I said, 


wo 
s 


got a lot of musicians coming inm Monday and I always 
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rehearse with them ove: the weekend at the studio.” 

I rehearse at the stucios so enqineers can get the feel 
of it and the musicians are more relaxed than they are in 
a hotel room. And they are so bored in the hotel. And 
after meeting with Jagger, I came back from that weekend, 
and he says, "Come next weekend." 

I says, "I can't come; I am working." 

He says, “You can work on the farm." 

I said, "I can't work. I don't want my 
musicians going all over the farm, drinking and eating. 
They would think it is a holiday." They are like 
children; you have to herd them in. You can't let them 
loose. Then it is not their responsibility; it is my 
responsibility. They are to rehearse. He said, 

"They can rehearse there." 


I said, "They got instruments and they weigh 


He says, "I will get a van or something. We 
will take care of it." 

So I gave in. I said, "We want to record." 

He said, "You can record up there." 


I knew I could use a cassette, so I didn't 


have much of an excuse. And, anyway, I gave all the volite 


excuses I had not go go up to the farm without saying, 
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“ook, Morris, I don't want to go to your farm. I am 
busy. Forget it." 

And so I finally said, "Yes." 

Whatever I brought up as an excuse not to go 
he would give me a reason why it would be all right. 


So I just finally says, “Okay.” 


And it was arranged and somehow we managed to 


go up there and we rehearsed and came back on Monday. 
Q Do you recall when you went up to the farm? 
What day of the week? 
A I remember it being a Thursday, because 
Morris said he always goes up on a Thur.day, and I thought 
it was great to only have a three-day week. 
Q How did you get tothe farm? 
A Morris drove me up there. 
Who drove up with you and Mr. Levy? 
Eddie Mottau and May Pang. 
Now, can you tell us what happened at the farm? 
Well, we arrived there and -- I don't know. 
Q Did you get up there Thursday evening? 
A It is only an hour or two hours away, something 
‘like that, and we just sort of settled in and waited until 
the rest of the musicians came the next day, and there were 


a couple of people there, and I was surprised to seeing 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


Lennon-direct 


Do you know who any of these people were? 
No. 
Q Did you rehearse during the course of the 
weekend? 
A Yes. 
Q And you were rehearsing the songs that were 


going to be played during the sessions the following Monday? 


A Yes, sir. 


Q Do you know how long approximately you re- 
hearsed during the course of the entire weekend? 

A Well, we could not have started until Friday, 
and I know somebody did not turn up until late Friday, 
either the pianist or Klaus Voorman, and whoever was 
there the next day, and I think we started rehearsing. 

For about two days we rehearsed. We had breakfast, and then 
we would rehrease an hour or two, and then somebody would 
yell "Lunch," which is another thing that never happened in 
the studio. People were called during the middle of 

the session. We would go and have lunch, and after lunch 

we would come back and rehearse. We would rehearse until 
dinner time, and sometimes we rehearsed after dinner. 

I can't remember. I seem toremember we rehearsed a lot. 


Q Do you recall when you left the farm? 
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A Sunday afternogn in time to be back for the 
session on Monday. 

Q During the course of the weekend did you discuss 
any album with any of the guests at the farm? 

A I don't remember saying much to any of the 
guests. They were sort of staring at me as I rehearsed 
or they may have said something. There were children; 
there were a couple of gray-haired men there; there seemed 
to be 20 people; some were staying there: some of them 
were passing through. I was thinki:g about the album and 
being as polite as I could under tie cirt:umstances. 

I really washolding my breath so I could 
get onwith the job. I don't remember small talk. 

Q Do you recall telling anybdoy during the course 
of the weekend that youwre doing an album for Morris 
Levy? 

A No. 

Q Did you tell any of ihe musicians that you 
were doing an album for Morris Levy? 

A There would be no reason to tell the musicians 


anything. 


Q Or any of the Morris Levy companies? 


A No. 


Q Do you recall at any of the meals thai were 
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eaten any discussion about your doing an album for Morris 
Levy? 

A No. 

Q Do you recall any discussion about the 
price of the album? 

A No. 

Q Did you go in and record the remaining 
tracks on the Rock and Roll album the following week? 

A Yes, on Monday. 

Q You started on Monday? 

A Yes, I generally start albums on Monday. 

I don't know why, but I do. 

Q I show you Plaintiffs' Exhibit 35, which is 
the Rock and Roll album. Can you tell the Court whether 
you had any particular reasons for performing each one of 
the songs on the Rock and Roll album? 


A Yes, there is a pretty good reason for each 


Q Can you tell us, please? 


A Be-Bop-A-Lula was or< of the first songs I 


ever learned, md I actualiy remember singing it the day 


met Paul Mc Cartney. I was singing at the church and 
Mc Cartney was in the audience. Stand By. Me was oiit 


of my big albums in the dance halls in Liverpool. That 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. — 791-1020 


728 
mmabr 23 Lennon-iirect 


Benny King number. And the same qoes for Be-Bop-A-Lula. 
I knew these songs as a child. 

Ready Teddy was a sort of guitar type song 
written by Little Richard and recorded by him. 

You Can't Catch Me was the Morris Levy song 
but it was Chuck Berry, anyway, so that was good enough 
reason tc do it. 

Ain't That A Shame was the first rock and roll 
song I ever learned. My mother taught it to me on the banjo 
before I learned the guitar. Nobody else knows these 
reasons except me. 


Do You Want To Dance we had at some jam 


sessions in the West Coast featuring numerous stars and 


not worth mentioning the names of. 

I tried to get the Reggae version, which is 
a kind of rhythm, and so I thought I would trv it myself. 

Sweet Little ly, I have been singing that, 
which ia Chuck Berry number that was also an old time 
favorite of mine. 

Skippin' & Slidin' was the B side of Long 
Tall Sal?y, which is the first Little Richard song I ever 
heard and was also recorded by Buddy Holly, so that covers 
a little of both. It was a song I knew. It was easier 


to do songs that I knew than trying to learn somethina 
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from scratch, even if I was interested in the songs. 

Peggy Sue, I have been duving that since I came 
out, and Buddy Holly did it, and, in fact, I used to sing 
every song that Buddy Holly put out. 

Bring It On Home To Me is one of my old 
title favorite songs, and, in fact, I have been quoted as 
saying I wish I had written it, I love it that much, 
and I was glad to be able to do it. 

Send Me Some Lovin' is a similar kind of song, 
and that was done originally by Little Richard, again 
one of my favorites, and also Buddy Holly. 

Bonie Maronie was one of the very earliest 
songs, along with Be-Bop~A-Lula, and I remember seeing it 


the only time my mc ser saw me perform before she died. 


Also, I liked Larry Williams, who recorded it. 
Ya Ya I did because it was Morris',and it was 
a good song. It is an easy song. 
Just Because I did because Phil Spector talked 
me into it. 
Q Do you know how long the rock and roll sessions 
album took in recording sessions? 
A From the 21st to the 25th. 


Q After the original recording sessions were 
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finished did you over-dub the album? 

A Yes, the musicians went back to Los Angeles 
or wherever they came from, and then I brought in the home 
players and we did the sax parts, the horn parts. 

MR. SCHURTMAN: Can we fix a date for that? 


THE WITNESS: I can't give you the date; 


it was after the musicians went home on the 25th,and maybe 


they came in the week after. I don't know. You would have 
to check. 

Q Do you recall when after the farm you next saw 
Morris Levy? 

A Only because I heare it in court. Apparently 
I saw him on Monday. I don't recall. 

Q After you finished the recording session? 

A I don't know. 

Q Did there come a time when Morris Levy asked 
you for a tape of the rock and roll album? 

A Well, he asked me a few times but I can't 
tell you when. He asked me quite a few times for tapes, 
and I kept saying, you know, "They are not finished.” 
I don't sort of like crummy tapes being handed around. 
But when I finished, I gave them to him. I did enough work 
on them, so I was not embarrassed by listening to them 


or having them outside the studio. 
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Q Do you know whac stege the album was at when yo 
gave the tape to Mr. Levy? 
A Well, I aad re-sung anything I was going to 
re-sing on the Spector songs, so it was at that stage. 
I can't name the stage. 
Q. Was it after you finished the recording 
sessions? 
After I finished the new recording. 
The October recording sessions? 
Was what after? 
When you gave Mr. Levy this tape? 


I don't know, was it? I don't know. 
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Q Do you recall the circumstances of how you 
finally gave Mr. Levy this tape? 
A Nell, I think I was in his club. 
Q The Club Cavallero? 


A Yes, and he was asking me again, you know, and 


I virtually didn't have -- you know, what could I say. 


So I said, “What do you want, a cassette or a 
7-1/2," and he said about playing it in the office and givin 
him a 7-1/2. So I got somebody to call the record plant, 
and I don't know who the somebody was, but I got somebody 
to do it and they called and somebody came over from the 
record plant with a tape and gave it to hin. 
Q When you gave the 7-1/2 IPS tape to Mr. Levy, 
what purpose did you give it to him for? 
MR. SCHURTMAN: I object to that, unless he 
told Levy what the purpose was. 
THE COURT: Sustained. 
MR. PRETTYMAN: What did your Honor rule? If 
couldn't hear. 
THE COURT: Sustained. 
Q Did Mr. Levy tell you when he asked for the tape 
that he was going to use it to put out an album? 
A No. 


Q And when you gave it to him, did you intend that 
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he use it to put out an album? 

MR. SCHURTMAN: Objection. 

I had no idea he was going to do that. 

THE COURT: I will let it stand. I think it is 
pretty obvious. I mean, not obvious, but I think this is the 
purport of the witness' testimony. 

Q Was this -- 

THE COURT: You never said to Mr. -- let me ask 
you this: Did you say to Mr. Levy that he was authorized 
to use this tape to make a record album? 

THE WITNESS: No, because even a pirate record, 
I would prefer him to have a good one. 

MR. SCHURTMAN: What was that? 


THE WITNESS: Even if it had been a pirate 


record, I would prefer them to have a 15 inch one that I 


approved. 

Q Did you do any work on the album, the rock and 
roll album, after you gave the tape copy, this 7-1/2 IPS 
tape, to Mr. Levy? 

A Yes. 

Can you tell us what work you did on the album? 


Well, on that section of the album or the whole 


The whole album. 
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A Well, I had to equalize both recordinas, like I 
tried to explain earlier, which is the West Coast and the 
East Coast recordings. 

I edited some of the Spector tapes down, becase 
all of them were miles too lona, so I cut out chunks of 
them. 

I finalized the version of You Can't Catch Me, 
I finalized my version of You Can't Catch Me in the manner i 
which Phil Spector had rough mixed it the night we recorded 
it. 

You mean the night in 1973 when you recorded it? 

Yes. That's one thing I did. 

MR. SCHURTMAN: Your Honor, may we fi» ates, 
please? The witness said he can't even remember when he 
delivered the tape. 

THE WITNESS: I didn't deliver it. Somebody 
else gave it to him. 

MR. SCHURTMAN: When he caused it to be 
delivered. It will be verv difficult to cross examine him 
unless we have some dates established. 

THE COURT: I get the drift of this that the 
witness doesn't know, doesn't recall too well dates, 
right? 


THE WITNESS: I know my birthday, obviously, and 
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I know the day before I met Morris, and I finished the album 
on the 25 recording because I have it written on the album, 
but it tends to mesh over. It is two years ago. 

MR. SCHURTMAN: Could we at least establish the 
month in which he did certain work. 

MR. BERGEN: Your Honor, I would be willing to 
stipulate when I think the tape was given to Mr. Levy. 

M?. SCHURTMAN: All right. Let's get that. 

MR. BERGEN: November 14. 

THE COURT: Will you stipulate it was November 
14 when the 7-1/2 inch tape was given? 

THE WITNESS: You see, if I ask for a tape from 
record plant they will have to date it. 

THE COURT: Is there a record of that? 

MR. BERGEN: I believe I can show Mr. Schurtman 
a document. The best I can reconstruct from that document 


from the Record Plant, it appears that that was the day 


It doesn't say where it was delivered, but from 
all we have been able to piece toqether, that seems to be 
the day. 


MR. SCHURTMAN: May I see the document? 


a 7-1/2 IPS copy was made ard delivered. 


All I am trying to find out is if the work he “ 
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THE COURT: Riqht. That is the whole point of 
the question. 

THE WITNESS: Oh, yes. I can say that, yes, 
because it is different. 

MR. BERGEN: Your Honor, I am referring to -- we 
might as well put it in the record. 

THE COURT: I take it that there is a master 
tape in the way we discussed earlier -- 

THE WITNESS: Yes. | 

THE COURT: <-- from which the final record was 
made that you were shown a few minutes aqo, right? 

THE WITNESS: Yes. 

THE court: Does that master tape still exist? 

THE WITNESS: Yes. 

MR. BERGEN: I have it right here in Court. 

THE COURT: I take it you have listened to that 
master tape recently. 

THE WITNESS: Wo. I see, I know what is on my 
final master and I know the difference without listening. 

THE COURT: All right. 

THE WITNESS: TI started to say about You Can‘t 


Catch Me. I can tell you the differences between the two 


You Can't Catch Me's without listening to them, because I | 


know what I did. That is where I was when they stopped me. 
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THE COURT: Why don't you’ just qo ahead and 
explain. 

THE WITNESS: If I can just concentrate on the 
one track, I did lots of work on all the tracks to varying 
degrees after this date where I gave him the 7-1/2. tI did 
the kind of work I described this morning that you -do te 
get to the master stage and into the master room. 

Now, on You Can't Catch Me, the night we weceeda 
it Phil Spector made a beautiful cut. He copied the intro 
to You Can't Catch Me, which was very catchy, and he tape 
copied it, and in the middle of the song he cut it and the ¢ 
whole song began again. So we have this intro, a version, 
and then the intro again, which is a special kind of way. 

It was done with bongos -- just drums and voice it was, 
the intro. 
So it was a brilliant piece of editing. 
Now, all along I intended to do that edit aqain. 


We had Phil's rough cut, so we knew just about where the 


cut was going to be. And not until I got in the master lab 


did I do the cut. 

The ergineer knew the cut because he had been on 
the West Coast with me. The same engineer that was on the 
East Coast was on the West Coast with me. So we left that 


until the very last minute. 
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Now, I know on the tape I gave Morris I hadn't 
bothered doing that cut. I didn't have to do it. There was 
no reason. It was a cut that was going to be done at the 
last minute because we knew what it was, and I did it. And 
so my You Can't Catch Me is how we originally planned it 
and the’r You Can't Catch Me is a different version. 

I can go into the other tracks of, why I dropped 
the track or why I didn't or why I raised the base or faded 
it out quicker because there was too much time on each side. 
All the Spector tracks went on too long. I had to try to 
cut them all in half. I sliced Sweet Little 16 in half, I 
Sliced Be My Baby in half, but it never went on any way. 


I still didn't put it on the final album, but it is differen 


from the version thev have. I sliced it in half. 


In the cutting room I was still trying to fit '° 
the thing on, but the album was going on too long, so T 
took the weakest things off and threw them off. 

THE COURT: You say the cutting room. At what 
stage was that? 

THE WITNESS: This when we had the final 15 inch 
thing, tape, and were trying to make the lacquer from it, 
and this is when I finally ae at the last minute, do I 


want to change the order of something because it won't 


cut well, it i1l doesn’t sound good, so we can change the 
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order or drop the track. So that’s when i did this. 

THE COURT: And this is to make the absolute 
final 15 inch tape. 

THE WITNESS: The final -- 

MR. BERGEN: No, the final lacquer master. 

THE WITNESS: The final lacquer. Look, if I 
took those two tracks off, what they did was physically take 


them off the 15 track and they will stick them together 


for convenience and put them on another reel. They might 


stick them in the same box as the master, but it will not 

be on the master tape, or they might stick it on the head 

of the master tape. They will keep everything that I do, 

all the work I do, even little edits, in the master room. 

They will keep all the little pieces just in case I change 
my mind. 

I mean, I have had an engineer pull a thing to 
pieces and then ask him to put it all back together again 
exactly how it was. 

So they never throw anything away. 

But the final artistic decision is made in that 
room then. 

THE COURT: All right. That is in the process 
of making the Jacquer master. 


THE WITNESS: Yes, from the 15 inch tape. 
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THE COURT: And the 15 inch tape vou are saying 


THE WITNESS: Cut to shreds in that room. 

THE COURT: Cut to shreds in that process? 

THE WITNESS: If I want it or if the producer 
wants it. 

THE COURT: What I am wonderina, we kept assum- 
ing that ultimately you end up with a final 15 inch master 
tape, and I guess what I ama little confused abc now is 
this, that if in the preparation of the lacquer master you 


might cut to shreds the 15 inch tape as it exists, do you 


then remake a final, final 15 inch tape? 


THE WITNESS: No. Actually, that, master can 
have actual splicing tape on it. You know, if I cut out 
a version from a song, they will cut it out physically on 
the real master and just stick it together and take the little 
piece of there. 

THE COURT: So you end up with a revised final 
15 inch tape, but it may be spliced and cut and all. 

THE WITNESS: Yes, and then they will copy the 
lacquer from that. 

THE COURT: In other words, at that final time 
you do this process of final editing of that 15 inch tape, 


right? 
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THE WITNESS: Yes. 


THE COURT: And it may be cu% and spliced and 


put back together. 

THE WITNESS: Yes. 

THE COURT: Then you end up with this revised 
15 inch tape? 


THE WITNESS: Yes. 
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THE COURT: And it is from that you start in 
and make the lacquer master? 

THE WITNESS: Yes. 

THE COURT: You don't make the lacquer master 
in bits and pieces, do iia tile a piece of tape? 


THE WITNESS: No. Once the engineer -- presum- 


ing everything else is satisfactory and this is the tape I 


want, this is the final tape, then the engineer will sort 
of make a little run through on each song or track and 
then he will sort ot semaine and we will -- before he 
can cut it he has to make a trial run on each track 
and then a trial run on a whole side and then once he has 
got what he is goine to make notes of what he is going 
to do to each track, like add a little, a few DBs here, or 
cutting something off the bottom, the rumble, and when he 
has finalized all that then he can just nlay the tape 
and just change the controls as the different tracks 
come through, different songs come through, and he can make 
one whole side, and then he will make another whole side, 
but before he makes the other side he will play this to see 
if it works. 

You see, the lacquer he makes won't be the 
one they make ihe record from. That's just for us to 


hear to see if it can be cut, if the tave will go orto the 
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grooves, becaue sometimes the tape refuses to qo 

onto the grooves for one reason or another, you have to 
adjust everything. 

Soonce he has okayed that and we can play 
a whole side, then they say okay, we have a side. Then 
we go to the side 2 and do the same thing again. 

MR. SCHURTMAN: Your Honor, may we just -- 

THE COURT: Let me just ask -- I know this 
may be repetitious -- what you are saying is that process 
when you are making a lacquer master -- 

THE WITNESS: Yes. 

THE COURT: -- youhave this 15-inch tape and you 
go through with the engineer, you may cut it up and revise 
it right then anc there? 

THE WITNESS: Yes. 

THE COURT: And then when you have got it cut 


up and revised and put back together again, then I guess 


maybe you piay it again for yourself to see if it is okay, 


right? 

THE WITNESS: Yes, and it is quite reasonable 
to make a 15-inch copy master for another country. 

THE COURT: Wait a minute. Let us just take it 
one step at a time. 


THE WITNESS: Okay. 
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THE COURT: In order to see that this is okay 


do you play over this thing that you cut and pasted? 

THE WITNESS: With the pasted one, the one where 
you have actually made a physical change, yes, you will play 
it to check it. 

THE COURT: Then have you told me that the 
engineer will make notes as to how he wants to maybe do 
the volume here and there? 

THE WITNESS: Yes. Because of -- I don't know 
what the reasons are, but they are various. I mean, I know 
some of them. But when they go from track to track the 
volume can vary slightly and it has to be equalized and 
brought down to the same kind of level. 

So he has to make a note for each track. One 
track you can run through without touching it, other tracks 
you need a whole lot of knob twiddlingq. 

THE COURT: So he has his tape in final form 
and he has his notes? 

THE WITNESS: Yes. 


THE COURT: Then you put it on a lacquer, 


THE WITNESS: Yes. 
THE COURT: But that ymare saying is not the 


actual lacquer master, that is a lacquer for you to listen 
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THE WITNESS: Yes, and for him, and we run 
through it and see if there is anything we want to change, 
and if it is okay I can say -- also the thing is then to 
time -- it is also important, though it sounds trivial, to time 
the’ space between tracis. I mean, at the end of the last | 
poet of a number, say it goes (indicating) -- that's the firs 
track -- it is important how soon the next track comes 
in. If you leave three seconds it sounds one way, if you 
leave one second it sounds another. It is very subtle, 
but it can influence what the next track sounds like. 

So that is another thing the engineer has to 


make a note of, how long the fade is, how many seconds, 


Sometimes you want a long pause because it's been dramatic, 
you leave a dramatic pause, and things like that. 

Once we say okay then, and we have done the 

' test together, then he can put the parts. Now, I don't 

have to be there for him to cut the final pacts. 

THE COURT: In other words, after you have heard 
this first lacquer and you have seen if anything more 
has to be done, then he makes some notes or you do whatever 


is necessary and then the engineer is set to cut what is 


where to start, and how many seconds in between each track. 


called the lacquer master. 
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THE WITNESS: Yes. The parts they call 
them. I don't know why. 

THE COURT: Is that the same as -- 

MR. BERGEN: Thatis the lacquer master. 

THE COURT: You have done your work by then? 

THE WITNESS: I have done my work. 

THE COURT: And the engineer can take it? 

THE WITNESS: Yes. The only thing left fox 
me, if it is feasible timewise for them to send me the 
first test pressing, plastic, they -- they generally send 
it to the engineer whohas cut the parts for him to see, but 
usually get one too or major artists will get one too to see 
if it is turned out the same as you thought you made. 


MR. SCHURTMAN: I respectfully request that a 


time period te fixed. I think we can establish that every- 


thing the witness has just told you happened after the tape 
was delivered to Mr. Levy. 

THE WITNESS: Yes. 

MR. SCHURTMAN: In fact, hapvened in February 
of 1975. Can we fix that point of time? 

MR. BERGEN: Sure. i am willing to stipulate 
that. I have a document right here that indicates that 
what Mr. Lennon was just describing, the process -- 


THE COURT: Of making the master. 
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MR. BERGEN: -- making the final master, the 
final 15, and then transferring that into the lacquer 
masters, was done on February 4th and Sth, 1974, and the 
lacquer masters -- 

MR. SCHURTMAN: ‘75. 


MR. BERGEN: ‘75. I am sorry. ~-- and the 


lacquer masters were cut, the parts, on Feburary 6th 


and shipped out to Capitol, and the document, Defendants' 
Exhibit TTT indicates that information. 

MR. SCHURTMAN: Mr. Bergen, can we stipulate 
that any work that was done by Mr. Lennon after the tape 
was delivered to Mr. Levy was done in February of 1975? 

MR. BERGEN: Yes. 

THE WITNESS: I don't know if I might have 
done something before or not. 

MR. BERGEN: I mean the work that the witness 
was just testifying to. 

MR. SCHURTMAN: Yes. 


THE WITNESS: Yes. That all happened in the 


THE COURT: That is February 4th and 5th. Th 
is stipulated by everybody, right? 
MR. PRETTYMAN: I just don't want there to be 


an impression that he didn't do anything -- 


t 
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THE COURT: No, there isn't any i splication. 


He has testified at some length about the turticular 


phase of the work, which we all understand, and that, Mr. 
Bergen, you are saying occurred, according to the record, 
on February 4th and Sth, right? 

MR. BERGEN: That is correct, your Honor. 

THE COURT: ?fnd that is agreeable to you, 
Mr. Schurtman? 

MR. SCHURTMAN: Yes. 

THE COURT: Ar~” to the other parties, 
Mr. Grumbach? 

MR. GRUMBACH: Yes, as long as we are 
talking about the work -- 


THE COURT: Right, we of arse are. We said 


On February 6th was what? 

MR. BERGEN: That is when a lacquer master 
was actually cut and the parts were sent to the various 
Capitol plants, including being shipped to England. 

THE COURT: All right. 

MR. BERGEN: If I can put in these two -- 

THE COURT: All that is stipulated. 

MR. BERGEN: May I put in these two documents, 


your Honor? 
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THE COURT: Yes,fine. 
THE WITNESS: Excuse me. I was doing similar 
work the day before or two davs before. I was working 
up until, you know -- 


THE COURT: Mr. Lennon, you better explain 


THE WITNESS: Either the day before or a couple 
of days before I would be -- before you. go back upstairs, 23 
I call it. to the master you are hoping you have really 
done the work. You also hope that you can just 


go in and cut the record, but it is never true. And so 


a couple of days or the day before, I am not sure which, 


tT was cutting things, cutting pieces out of songs or putting 
them in different order, up to the last minute. I would 
be listening to them reordering them with the engineer 
many, many times, until you almost can't stand to hear 
it any more. 

MR. BERGEN: Your Honor, I offer 
Defendants' Exhibit TTT in evidence. 

THE COURT: TTT are the records -- 

MR. BERGEN: Of the master cutting room, 
where the lacquer masters were cut, and this final mixing 
session was done. 


THE COURT: We are talking about records, 
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not musical -- 


MR. BERGEN: We are talking about documents. 


COURT: Documents. Okay. 


SCHURTMAN: I have no objection to the 
yellow invoices. I do object to the white work sheets. 

THE COURT: Let me see them, please. 

What is the objection to the work sheet, 
the white work sheets? 

MR. SCHURTMAN: Ycur Honor, as I recall, some 
of the work sheets may not have been dated. It is not 
clear who made the work sheets. The invoices obviously 
went out in the regular course of business. The work sheets 
are partly in ink, partly in pencil. I don't know when, 
how and by whom they were made. 

THE COURT: Mr. Schurtman, the amount on this 
first invoice, 4262, is $1,565.10, and I guess this was 
a bill to Capitol Records, right? 


MR. SCHURTMAN: Yes. I don't object to the 


THE COURT:Mr. Bergen, it is a bill to Capitol 
Records, $1,564.10, right? 

MR. BERGEN: That is cerrect, your Honor. 

THE COURT: The white documents underneath 


that has these same figures in pencil totalling up to 
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$1,564.10. If you admit the yeliow one I don't see how 


you can not admit the white one. 

You have the same sequence to these other 
documents, I believe. 

So I will admit the whole batch. 


MR. BERGEN: I'aiso offer in evidence,your 


THE COURT: That is triple T. 
MR. BERGEN: -- Defendants’ Exhibit PPP,which 
is the document covering the making of the 7-1/2 ips. 
THE COURT: All right. 
MR. SCHURTMAN : On this one I mobject, 
your Honor. 
THE COURT: Let's have it marked for identifi- 
cation and then we can look at it. 
MR. SCHURTMAN: Would you mark the two pages 
separately, please. 
(Defendants' Exhibit TTT was received in 
evidence.) 
(Defendants' Exhibit PPP-1 and PPP-2 were 
marked for identification.) | 
THE COURT: Let me see them. 
Do you object to both of these? 


MR. SCHURTMAN: No, only to the white sheet. 
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THE COURT: All right. What is your ob- 
jection? 
MR. SCHURTMAN: May I have, it and I will explain 
the reasons. oe 
The yellow sheet says nothing about delivery 
of any tape. The white sheet seems to speak of a de- 
livery. The white sheet does not have a date on it. There 
is no indication that the white sheet was in fact stapled 
to the yellow sheet. In fact, the indication is it has 
been vues and restapled at least ten times. And I think 
before the white sheet is admitted, because the date of 
delivery may become somewhat critical in this case -- it 
represents a certain cutoff date -- I would like to have the 
man who wrote the white sheet so I could cross examine him. 
THE COURT: I assume that the only reason 
the yellow sheet is coming in oe it reflects the 


delivery of the 7-1/2 -- 


THE COURT: Wait a minute. It reflects the 
making of the 7-1/2 ips tape that was delivered to 


Mr. Levy. 


i 
MR. SCHURTMAN: No, it doesn't. | 
| 


MR. SCHURTMAN: It doesn‘t reflect that at all, 


THE COURT: If it doesn't reflect that 
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I don't know what use it is to this case. 

MR. BERGEN: Your Honor, may I point out 
something? 

THE COURT: I am not interested in just having 


a bunch of invoices. 


MR. BERGEN: Your Honor, the white paper, 2, 


the second page, refers to one 15 ips, one cassette, one 
7-1/2 ips, plus delivery. I would just like to point out that 
the amount, the total of the white sheet, $156.60, is the 
exact amount of the yellow sheet, $156.60. 

THE COURT:Look, gentlemen, why are we 
admitting these documents, why are they being admitted? 

MR. BERGEN: The only reason I suggested 
admitting them, your Honor, was because we were trying to 
figure out and pin down for the purposes of the record when 
we believe that the tape was given to Mr. Levy. 


THE COURT: And when it was made by the 


MR. BERGEN: And when it was made by the 
Record Plant. 

THE COURT: Does it not reflect that? 

MR. SCHURTMAN: No, it doesn't, your Honor. 
-The yellow sheet does not reflect it and the white sheet, 


which refers to a delivery of something, it doesn't even 
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indicate what, is not dated. 

THE COURT: Let me think about it overnight. 
I would assume that we can make some reasonable agreement. 

I assume you gentlemen both have gone over the 
records or documents of Record Plant exhaustively. I assume 


you are familiar with what it is that reflects the making 


of that 7-1/2 inch tape. They didn't do it free. 


I assume you both overnight can agree on the 
exact date and what documents reflect it and we don't have 
to call some clerk from the Record Plant to do that work 
for us. So I will expect that to be agreed to by 
10 o'clock tomorrow , »ecause I know that you are all 
familiar with al the records in this case. 

We will recess until 10 o’clock tomorrow. 

(Adjourned to Wednesday, January 21, 1976, 


at 10:00 a.m.) 
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BIG SEVEN MUSIC CORPORATION, 
et al. 


vs. , 75 Civ. 1116 
JOHN LENNON, et al.: 


January 21, 1976 
10:15 a.m. 


(Trial resumed. In open Court.) 

THE COURT: Good morning. Can we work on that 
chronology problem without getting bogged down? | 

MR. SCHURTMAN: Yes. | 

MR. BERGEN: Now we have it, your Honor. | 

MR. SCHURTMAN: May I explain what has happened, | 
your Honor? | | 
THE COURT: Okay. | 
MR. SCHURTMAN: In the first place, we never had | 


the work sheets during our discovery. They were never fur-| 


| 
nished to us. The only things that were furnished to us 
| 
were the invoices without any work sheets stapled to them. | 


So last night I saw the work sheets for the first time. | 

I have analyzed them and the problem that we | 
have--and Mr. Bergen seys that he cannot stipulate on that 
point--is this: The invoice that Mr. Bergen offered ome 
day is an invoice dated November 19, 1974. 


It covers a session date of November 14, 1974 
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and it describes the 16 track mix and then three reels of 


tape and one cassette. 

Attached to it is a work sheet which does not 
have a date, which refers to the following work: Leader 
masters, one 15 IPS, one cassette, one 7-1/2 IPS, and then 
the word "Deliver". 

THE COURT: This is all very interestina, but 
I don't know what it has to do with anything I have to worry 
about. If we are going to get the trial over by the end 
of the day tomorrow, which I cincerely hope we are, we are 
going to have to not get bogged down. 

It doesn‘t make any difference to anything that 
I know ab .: whether the exact day and hour of the productio 
of those tapes is established. 

Mr. Levy testified, your client testified that 
he received the 7-1/2 tape in mid-November 1974. 

MR. SCHURTMAN: And I will so stipulate. 

THE COURT: If you want to stipulate, that is 
what basically Mr. Bergen was trying to pin down with this 
particular document. It doesn't make the slightest bit of 
difference whether it was November 15, November 16, November 
16 and a half. 

MR. SCHURTMAN: Your Honor, that is not the 


point. The point is what was delivered to Mr. Levy. What 
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Mr. Bergen has given you is a work sheet that shows they wer 
still working on the 16 track mix. 


The point I am making to you is that the very 


next work sheet in the sequence, which has a number earlier 


than the one he offered -- 

THE COURT: I will reserve. I won't receive 
those documents right now. 

I think what we need to do is to get one with 
Mr. Lennon's testimony. We were trying to cover just the 
basics about what work he had done before the 7-1/2 tape 
was produced to Mr. Levv and what work he did afterwards. 

MR. SCHURTMAN: Fine. 

THE COURT: Isn't that it? 

MR. SCHURTMAN: I thought we had covered that 
yesterday, your Honor. 

THE COURT: ie had: except you rose and leaiti- 
mately asked that the dates all be pinned down. That would 
all be fine, provided that “ir. Lennon remembers all these 
dates. 

But Mr. Lennon probably doesn't remember all 
these dates. You know, most of us don't. So we have to hav 
Mr. Lennon testify the way he remembers thinqs, not the way 
some other witness might remember things. 


MR. SCHURTMAN: I agree. I think we can cut 
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through this on the basis of the ~#:rds and that is to 
stipulate that after the 7-1/2 ic’. tape was delivered to 
Mr. Levy no further work was done at the Record Plant or in 
the master cutting room or anyplace else until February of 
1975. 

THE COURT: I don't know whether that is the 
fact or not. 


MR. SCHURTMAN: The records I think establish 


COURT: Okay. 

me hear from the defense counsel. 

BERGEN: That isn't the fact, your Honor. 

COURT: All right. 

SCHURTMAN: Your Honor, I have another appli 
cation. We have a teen, an expert witness, who is on his 
way to Europe. He came into town last night. Can I put 
him on out of turn? It won't be very lone. 

THE COURT: Is that all right? 
MR. BERGEN: Yes, but, your Honor, I also have 
a witness, a brief witness, who is in from out of town and has 


to leave this afternoon. 


THE COURT: I will accommodate vou 


MR. PRETTYMAN: Your Honor, can we go off the 
cy @ 
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record for just a moment? I have a problem with witnesses 
from Europe and so forth. I don't think we need to take 
up the record time with it. 

THE COURT: All right. 

(Discussion off the record.) 

THE COURT: Let me just clarify something I put 
on the record. I was not completely serious about conclud- 
ing the trial tomorrow night. We just had a discussion of otr 
scheduling and I told counsel that I have a criminal motion 
that will take all day this Friday. 

But we will sit today, we will sit tomorrow, 
and we will sit, as far as I now know, we will sit next week 
as long as we need to. I know all the lawyers are helping 
to the maximum to expedite the case. 

So let's go with whatever witnesses we have this 
morning. 

MR. SCHURTMAN: I call Mr. Kives. 

RAYMOND KIVES, called as a witness by the 


Plaintiffs, having been first duly sworn by the Clerk 


DIRECT EXAMINATION 


BY MR. SCHURTMAN: 


| 
of the Court, testified as follows: 


Q Mr. Kives, what is your home address? 


A 221 Park Roulevard, Winnepeq, Manitoba, Canada. 
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By whom areyou employed? 
K-Tel International, Inc. 
In what capacity? 


Executive Vice President. 


Q How long have you been employed by K-Tel? 
A 


Since -- well, it was incorporated -- since its 
incorporation, which is July l, 1971. 

Q Where is K-Tel located? 

A The corporate offices are 11311 -K-Tel Drive, 
Minnetonka, Minnesota, a its Executive Offices are 1670 
Ingster, Boulevard, Winnepeg, Manitoba, Canada. 

Q What does K-Tel do? 


A We are mass merchandisers of records, tapes and 


kitchen gadgets through the means of television advertising. 
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Q Do you merchandise popular music albums by 
means of television advertising? 

A Yes. 

9 Do you advertise these music albums 


for mail order purposes or for some other fashion? 


A Both for mail order and other fashions. 


Q What are the other fashions? 

A Well, through pick-up depot centers like 
through such stores as Woolworth or Thrifty Drugs. 

Q Have you ever heard the expression retail 
fulfillment center? 

A Yes. 

Q Do you use retail fulfillment centers? 

A Yes, basically we term retail fulfillment 
centers as mass merchandising, such as Woolworth, Thrifty 
Drugs, Walgreen's, Grant's. 

Q What is K-Tel's annual volume of sales? 

A Our last fiscal year, which ended June 30, 
1975, was $87 million. 

Q And how much of that was record albums? 

MR. GRUMBACH: I understsnd this gentleman is 
being called as a expert witness in the case? 
MR. SCHURTMAN : Both as a fact witness and 


as an expert. 
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MR .GRUMBACH: I would like to point out 
to the Court that in our interrogatories we requested 
the plaintiff to identify any expert witness whom they 
expected to call with relation to either our interrogatories 
or the matters in the complaint, and this gentleman was 
not identified and we have had no prior information that 
he was expected to testify, despite the provisions of 
Rule 26(e) (1), which provides that in subsection B the 
identify of each person expected to be called as an expert 
witness at the trial is something that is supposed to be 
supplemented if the party receives subsequent information. 

THE COURT: What about that? 

MR. SCHURTMAN: Your Honor, we had not 
originally expected to call any expert witnesses at this 


point and what happened when we called Jerry Masucci -- and 


I think it was Jerry Masucci, one of the witnesses who was 


called as a fact witness was, in fact, converted into an 
expert by the defendants. 

On cross examination they started asking him 
questions about whether oral deals are made or not, and at 
that point we felt that we had to bring in some additional 
people. 

THE COURT: You are saying this is basically 


rebuttal evidence? 
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SCHURTMAN : In essence. 
COURT: I think I will allow it. 
GRUMBACH : Note my objection. 

MR. PRETTYMAN: May I join the objection? 

THE COURT: I don't want to violate the 
pretrial procedures. What is he going to testify to as 
an expert, Mr. Schurtman? 

MR. SCHURTMAN: He will testify about 
television merchandising generally; he will testify on 
whether he uses 7-1/2 inch tapes. He will testify 
about the custom and practice with respect to oral agree- 
ments. That is basically it. 

Q When you answered the interrogatories and you 


were preparing for trial was not this in the background? 


You knew that these were issues that you had to present 


evidence on, did you not? 

MR. SCHURTMAN: But, quite frankly, I did 
not intend to call any experts. 

THE COURT: When did you arrange for Mr. Kives 
to come down here? 

MR. SCHURTMAN: Early this week. Perhaps 
I sheuld have given notice a day ago. I frankly did not thin 
of it. 


THE COURT: You had no idea of calling an 
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expert on these subjects until the end of last week's 
testimony? 

MR. SCHURTMAN : That is correct, sir. 

MR. PRETTYMAN: May I say for the record 
that this is not rebuttal testimony. This ic pars of 
their main case. 

MR. GRUMBACH: In the answer to interrogatory 
No. 60 they specifically identified two different individ- 
uals whe are going to testify, for example, on the issue 
of 7-1/2 inch tape, and this is not the gentleman. 

MR. SCHURTMAN: But the experts that we have 
intended to call on the 7-1/2 inch tape were engineers 
who would testify about the differences in quality between 
7-1/2 inch and 15-inch tapes. This witness is not that 
engineer. He will testify as to whether it is customary 
for his company to use 7-1/2=inch tapes. 

And, frankly, I had not originally planned to 
call an expert on that issue. It is only when I saw 
how it was being blown up in the trial. 


THE COURT: What do you mean how it was being 


It was referred to in the opening statements. 


MR. PRETTYMAN: Further, your Honor, it 
was an issue throughout the entiredeposition stage. What 


he is to testify to is one of the direct issues between 
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the parties. — 
MR. SCHURTMAN: I thought the issues were 
as to the decibel amisound quality, and we have prepared 
to call experts who would testi‘y in detail on the technical 


aspects of these tapes and we listed them. This gentleman 


is not going to testify on that issue. 


MR. GRUMBACH: If I might, I will read 
into the record interrogatory No. 60 to show how sweeping 
our request was as to advice on any expert testimony. 

THE COURT: What Mr. Schurtman is saying is 
that he has no intention of calling this witness until he 
heard the defense's proof in some way; is that right? 

MR. SCHURTMAN: Yes. 

MR. GRUMBACH: Mr. Levy on his direct 
examination was questioned and gave extensive answers and 
produced exhibits that had been prepared: well in advance 
of trial of 7-1/2 inch recordings that his companies had. 
That was an issue that was known well in advance of trial. 

THE COURT: You refer to Mr. Masucci 
raising this point? Right? 

MR. SCHURTMAN: Was it Mr. Masucci? 

THE COURT: You called Mr. Masucci. 

MR. SCHURTMAN: As a fact witness as to what 


happened at the farm. 
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Your Honor, for example, t he musicians who 
were called yesterday started to qive expert testimony on 
whether 7-1/2 inch tapes were used or not. They had 
never been listed as experts in advance. 

MR. BERGEN: They were testifying as to 


what their experience was as musicians who had not only 


appeared on the albums, but also who had prepared records. 


MR. SCHURTMAN: I want this witness to 
testify to his experience. That is all. Perhaps the 
word "expert is not the outréet word, 

THE COURT: I do not agree with Mr. Schurtmen 
as to the way this came up. I have in my notes references 
to Mr. Levy's testimony on direct examination about the 
question of whether it is possible to use 7-1/2 inch tapes 
and so forth. 

So that issue was raised. And I recall it in 
the opening statements and all. I am going to permit 
the testimony, because I think it is a kind of combination 
of fact and expertise. Aren't you prepared to meet the 
issue? 

MR. PRETTYMAN: I don't know what he is goin 
to testify to since we did not have notice. 

THE COURT: What would you have done if you 


had notice? 
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MR. PRETTYMAN: We would have taken his 
deposition, and if we had notice, at least, I would have 
had an opportunity to taikto the gentleman. 

THE COURT: Do you want an opportunity to 
talk to him? 

MR. PRETTYMAN: Certainly. 

THE COURT: He will step down from the stand 
and testify later. 

MR. PRETTYMAN: I can do that during lunch. 

THE COURT: How can they cross examine? 
That is the whole purpose. They should have probably 
had notice. And, anyway, they can't cross examine in the 


blind,and they can talk to him off the record and he will 


have to stay here after lunch, or he does not testify. 


You are excused for the moment. 

MR. PRETTYMAN: In order to accommodate 
the gentleman, if you want to have lunch a little earlier 
today so we can get him on and off. He says he has a 
plane at 4. 


THE COURT: We will adjourn a little earlier. 
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MICHAEL H. GRARAM, called as a 
witness by the defendants, having been first duly 
sworn by the Clerk of the Court, testified as follows: 
DIRECT EXAMINATION 
BY MR. BERGEN: 
Q Mr. Graham, can you state your address for the 
record, please. 
A It is 505 West Delaware, Urbana, Illinois. 
9 Mr. Graham, can you tell us your background, 
beginning with law school? 
A Yes. I ama graduate of Columbia Law School 
in 1967. From '67 through '68, I clerked for Inzer B. 
Wyatt of this Court. 
Between _ 69 -- ‘68 and '69, I studied criminolo 
at Cambridge University in England and received a tiploma 
in criminology. 
It was an exchange program between Columbia 
University Law School and the Cambridge Institute of | 
| 
Criminclogy financed by the Ford Foundation. | 
In 1969 through 1970, I worked in the Poverty | 
Program as a Regional Heber Smith community lawver fellow at | 
the Western Center on Law and Poverty, which is located in | 
Los Angeles. It was at Southern California and it was then | 


moved to West 8th Street in Los Angelés. I was there for a 
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From July of 1970 through July of 1974, I was 
an associate doing primarily litigation with Marshall, 
Bratter, Greene, Allison & Tucker in New York and from July 
of '74, to date, I am an associate professor of law at the 
University of Illinois in Champaign, Urbana, Illinois. 

Q Mr. Graham, during the last year, approximately, 
while you were at Marshall, Bratter, what masters did you 
work on primarily? 

A Beginning in about April 1973 I began to spend 
a lot of time on masters related to John Lennon and at 
that particular point the Beatles settlement discussions 
began to take place and there was a lot of effort put in 
to begin to unravel a lot of the complex corporate structure 
and an understanding of the problems to be able to go on 
with the Beatles' settlement agreement. 

I also got directly involved ie two main pieces 
of litigation in which Apple Records, Inc. New York and/or 
Mr. Lennon, individually, were involved. 

Q When you talk about the Beatles' settlement, 
you are talking about the settlement of the Beatles’ affairs 
and the dissolution of their partnership? 

A It is more complicated than that. But that was 


the basic avenue, a dissolution of the Beatles and the 
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co-partnership -- it is a UK partnership -- which was dis- 
solved in late December 1974. 

Q Can you tell us what the two pieces of litigatio 
were that you were involved in for Mr. Lennon? 

A When we -- when Marshall, Bratter became involve 
representing Lenno:.. there were other lawyers who took 
Similar positions with Geors* Harriso~. and Richard Starkey. 
Mr. Eastman continued to represent Mr. McCartney. There was 
a division -- a pending litigation on a substitution basis 
to those law firms, depending on which particular individual 
was involved and Marshall, Bratter became attorney of record 
for those cases, whether against Apple Or Lennon or both, in 
which were basically -- which were basically John Lennon 
questions. 

THE COURT: I tell you, Mr. Graham, you listen 
to Mr. Bergen carefully. 

I think his questions are a little more simple 
than your answers. If he needs to have all of the backaroun 
he will ask you. I think his question was did you ever work 
on litigations involving Lennon. 

THE WITNESS: The answer is ves. 


There was the Big Seven against Apple Records, 


ing Northern Sonqs and Maclen Music, Inc. and John Lennon. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


| 
| 
Inc., New York, and there was a series of liticaations ng 
| 


jhe Graham - direct 772 

a] Is the Big Seven litigation the one that involve 
the alleged breach of the copyright by Come Together? 

A That's correct. 

Q After you left Marshall, Bratter and joined the 
faculty of the University of Illinois Law School, did you 
continue to work on John Lennon matters? 

A Yes, I did. 

Q Can you tell us on what basis? 

A OYes. I was retained as a consultant on a 
“yetainer edie: hod I received $500 a month plus expenses, 
which in my case are primarily air fare when I travel and 
for my extensive telephone expenses. 

Q When you travel are you also paid for that time? 


A Yes, I am. 


Q On what basis are you paid? 
A 


It depends on the nature of what I am doing, but 


basically it is $100 a day. 


Oo 


Q During the period of your involvement with 
Mr. Lennon's affairs and the dissolution of the Beatles’ 
partnership, with respect to the various Apple companies, 


could one of the Beatles commit the Apple company without 


pL 


the consent of the others? 


ne 


“R. SCHURTMAN: I object. 


g & 8 B 


THE COURT: Let's hear the question. 
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much as anybody that this may be a question of law depending 
on a lot of contracts, but at the same time there may be 
some help to everybody to have the testimony of somebody 
who says that he is acquainted with those contracts. 

MR. SCHURTMAN: Could we have the contracts 
first. 


MR. BERGEN: I am not talking about the con- 


Graham - direct 
(Question read.) 


tracts. I am talking about the various Beatles affairs 
internally, within their own companies, and whether one of 
them could go out and make an agreement. 

THE COURT: It depends on some kind of an agree- 
ment, whether it is a cecwarnee charter agreed to by people 
or what. 

I will take this, and I recognize that it is 
subject to connection, but I will take it for what it's wort ° 

A No. All business was handled on a consent of 


all four parties. 


Q Do you know Morris Levy? 


Q Do you recall when the first time was that you 
met Mr. Levy? 


A Yes, in September of 1973. 
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Where was that? 
In Mr. Levy's office, where I thought was 
Roulette Records. 
THE COURT: What was that date? 
THE WITNESS: September 23, 1973. 
THE COURT: That is when you first met Mr. Levy? 
THE WITNESS: That's correct. 
What was the purpose of this meeting with Mr. 
Levy? 
A To discuss with him the possibility of settling 
the Big Seven litigation, which was scheduled for trial, 
I believe, in October. 
Q And who was present during this meeting? 
A David Dolgenos of Marshall, Bratter and mvself 
and Mr. Levy, and in and out, to bring in things, was Mr. 
Levy's secretary, coffee and some papers. 


Q Can you relate to us, Mr. Graham, as best you 


can, what was said during this meeting, and if you possibly 


can, tell us who said what, identifying the different people 
A Yes. Well, Mr. Levy had, I understood --knew 
Dolgenos previously. 
So after they said hello, we got to discuss the 
settlement, a proposal for a settlement, and I -- I was 


handling the litigation and I said to Mr. Levy that Mr. Lennpn 
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is recording or in the process of recording, an album con- 


taining his favorite oldie songs and that I would like him 


to consider whether there is a possibility of reaching a 


settlement of having Mr. Lennon record various songs belong- 
ing to -- well, belonging to Mr. Levy -- I didn't talk about 
Big Seven -- belongina to Mr. Levy on this album, and I 
explained to him that if Mr. Lennon found these songs suit- 
able and they met with his artistic approval, and that he 
wouldn't do it unless they did, that he would record these 
songs and that this was -- 

MR. SCHURTMAN: Your Honor, may I object at this 
point. 

You have pointed out previously that the settle- 
ment agreement is in evidence. It is a written agreement. 
It was approved by this court. Why do we need parole 
evidence? 

MR. BERGEN: This isn't properly evidence on 
that settlement agreement, your Honor. 

THE COURT: I think this witness has a rather 
precise memory of some background, and I don't mean to be 
inconsistent, but it sounds to me like this testimony here 
might be of some help. 

I will allow it. 


I explained to Mr. Levy that -- which I am sure 
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he already knew -- that if Mr. Lennon recorded the scngs 


belonging to Mr. Levy that the mechanical royalties for thos 


songs would go to him, and that John was going to record 


somebody else's songs anyway, so that we could settle this 
case, if the songs met John's artistic approval, without 
costing Apple, who I represente.., or Mr. Lennon, anythina, 
and that it was an easy way to settle this case. 

Mr. Levy said that -~- he asked me "How many 
albums does John sell,” and I said, “About a million world- 
wide," and he said, "I want ten" -- I think he said “ten or 
12 cuts, which would give me the $200,000 that I want to 
settle this case.” 

THE COURT: Let me hear the last. 

THE WITNESS: He wanted ten or 12 cuts, songs, 
selections. Each selection per album would -- there would 
be a mechanical rovalty of basically two cents per selec- 
tion. 

THE COURT: In other words, he wanted ten or 
12 songs in this album? 

THE WITNESS: In this album, which would give 
him, on the basis of a million units sold, approximately 
$200,000 in mechanical rights. 

Q You mean ten or 12 songs owned by Mr. Levy or 


one of his companies? 
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Right. 

What we said is that that -- "It's very, very 
unlikely that Mr. Lennon would find ten or 12 sonas belongin 
to you which he would -- that he would find -- that he would 
be interested in recording, that he would otherwise record,” 
and we asked him to give us, vou know, after saying that the 
number was wrorg, it was too high, that ten or 12 was not 
acceptable, to give us lists and albums of songs helonging 
to him which he -- which we could get -- make available to 
John so that he could look over them and see if there were 
in fact any that met with his artistic approval, and Mr. 


Levy said at that point, that he is -- that he would assist 


in the selection of material for John and that he had helped 


or done the Beat)e repackaging selection. 

I’said that, "I think John must select his own 
songs, but’ please give me the list," and his secretary came 
in and gave us a series of albums which contained repackages 
belonging to Mr. Levy's companies and some song books which 
oo songs that also belonged to his companies, and he qave 
those to us to send to John, who was in California, for him 
to look over to see if there were in fact any which met with 
his approval. 

And that's -- I think that's all that happened. 


I took those and I sent them to California. 
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How did the meeting end? 

A The meeting ended with Mr. Levy givina us the 
albums, plus the books, aiii with the understénding of the 
concept, but that the numbers weren't any qood, that there 
were just -- he wanted too many sonas and thit there was 
no way that it would work, even though it didn't cost Jolin 
anything, with ten or 12 songs, that it had to be much less 
than that, because he wasn't going to find ten or 12 in this 
catalogue, and I sent those to California for Mr. Lennon 
to look at, to see whether there ve in fact any that he 
would be willing to record. 

Mr. Levy did say that You Can't Catch Me would 
have to be one of them. 

Q Did he give a reason for You Can't Catch Me hav- 
ing to be one of the songs? 

A Yes. 

He said that he would have to take care of Chuck 
Berry and tiaat he needed that song in order to be able to do 


it. 


Q During the course of this meetina, did Mr. Levy | 


say anything about wanting to have Mr. Lennon record his 
songs so that it would enhance the copyright of those sonqs? 
A No. We were discussing mechanical royalties. 


Q During the course of the meeting, did Mr. Levv 
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say anything about wantine to have “cz. Lennon record these 
songs because it would increase the sales of the sheet 
music of those sonqs? 
A No. 
Q Can you relate to us what the next thing was 
that happened with respect to the ‘owe Together lawsuit? 
A Yes. 
‘ In October, on the Thursday before October 12, 
I went to California to see -- 
THE COURT: What was October 12? 
THE WITNESS: It's a Monday. 
THE COURT: The day the trial was scheduled? 
THE WITNESS: No. i think October 12 was the 
Friday, your Honor. The trial was scheduled *o go ca on 
Monday and the settlement was on that Friday and I was in 
California the previous Thursday. 
the 12th was the Friday, your Honor. 
: COURT: But the trial was scheduled for the 


15th. c 


THE WITNESS: I believe so. It was the Monday : 


after. 


THE COURT: And you went out the Thursday before 


THE WITNESS: I west out, yes, early in the morn 
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ing, right, and I was with Mr. Lennon at about -- I think it 
was like 11 o'clock Califo -nia time. 

THE COURT: The previous Thursday, right? 

THE WITNESS: That's correct. 

THE COURT: All right. 

Go ahead, Mr. Bergen. 

Q Can you tell us what happened when you were 
in California? 
A Yes. 

I was discussing with Mr. Lennon his testimony 
for the trial coming up the next week and late in the after- 
noon there was a phone call at the house from Mr. Seider, | 
who said that -- John was on one phone and I was on the other, 
so I heard this -- that he had had Mike Lipton or Mike 
Stewart call Morris Levy and that they had worked out a 
settlement, a potential settlement, and he wanted to ask 
John about it, and what Harold said was that Morris would 
take three songs, one of them had to be You Can't Catch Me, 
and that he would -- in addition, John would have to either 
record one scng prior to December -- one additional sond prior 
to December 31, 1974 and one song prior to December 31, 1975 
or Apple Records, Inc. -- it is really California -- Apple 
Co. Limited -- could license two non-Beatle songs to Mr. 


Levy at the customary rates and advances sometime prior to 
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December 31, 1974. 

Q And was that the settlement that was finally 
reached? 

A Basicatly, yes. There were some songs specifi- 
cally excluded from that potential license. We wanted it 
to be perfectly clear to Mr. Levy that Apple non-Beatle 
songs would not include any Lennon material or McCartney 
material. 

And there was an additional question that we 
wanted -- the reason that there were two stages here was we 
wanted it clear that Mr. Lennon was not obliqating himself 
to license these two songs, but only that he would use his 
best efforts, because we hadn't talked to the other people 
at Apple at that time. 

THE COURT: You were talking about at that time 


Mr. Lennon recording You Can't Catch Me, plus two others? 


THE WITNESS: That's correct. 


THE COURT: And in addition to that there was 
an alternative. 

THE WITNESS: That's correct, your Honor. 

THE COURT: Either Apple would license to Levy 
some songs -- 

THE WITNESS: Two songs, yes. 


THE COURT: Two songs. 
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THE WITNESS: Non-Lennon, non-McCartney. 
THE COURT: Or Mr. Lennon would record two songs 
at various times of Mr. levy's? 


THE WITNESS: That's correct, two additional 


THE COURT: Okay. Go ahead, “Mr. Bergen. 

MR. GRUMBACH: Your Honor, maybe I can just 
clarify. 

When the witness says songs in respect of 
licensing from the Apple California catalogue, he is refer- 
ring to -- 

THE WITNESS: Masters. 


MR. GRUMBACH: --masters, performances of those 


THE COURT: Okay. I think I have it. 

Q Mr. Graham, I show you Plaintiffs' Exhibits 11 
and 12. Are those the two documents that incorporated the 
terms of the settlement of the Come Together lawsuit? 

A Yes, this is the transcript of the settlement. 

Q Referring to 11? 

A Yes. It is Exhibit 11. and this is -- Fxhibit | 


12 is a letter signed by “r. Lennon. 


Q Subsequent to the settlement of the Come Togethe} 


lawsuit, did you discuss with Mr. Seider any problems with 
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the Spector tapes. 
THE COURT: What is the question, “r. Reporter? 
(Question read.) 
Yes. 
Q Do you recall when that conversation took place? 
A I was told by Mr. Seider that Phil Spector had 
taken the tapes and that he had disappeared. At various 
stages I believe he had surfaced, but the tapes never came 
back. 


This was -- it was after the settlement, but I 


don't know, you know, when, that Phil Spector took the tapes 


Q Do you know whether the tapes, the Spector 
tapes, were ever returned by Mr. Spector? 

A I was told that they were, that they had been 
returned, yes. 

Q After they were returned by Mr. Spector, did you 
discuss again with Mr. Seider the Come Together settlement 
and its terms? 

A At the point in which John was -- either was 
recording or working on in some form the Walls and Bridges 
album and I believe at that point that the Spector tapes 
were back and we did discuss the question of the release of 
the Walls and Bridges album. 


Q Can you tell us what that discussion was? 
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A Yes, that John had made commitments to the 
musicians and that he had -- he wanted to get this album 
finished and get it out for Christmas and that he was going 
to get back -- 
THE COURT: You mean the Walls and Bridges album 


THE WITNESS: That's correct. 


A And that he would -- that he had work to do on 


the Spector tapes and that he would do that as soon as he 
finished the Walls and Bridges album and that he would put 
the Spector tape out as soon as he could, and we discussed 
whether or not that was anticipated by the settlement 
agreement. 

Q Can you tell us what else was discussed? 

A Yes. 

Well, what we said is that -- at the time in 
which the settlement was done it was clearly my understandin 
that Lennon would have completed the rock and roll album and 
put it out, but since Mr. Spector ran away with the tapes, 
that he couldn't do anything about it, and that -- 

MR. SCHURTMAN: Your Honor, I object. Is the 
witness now telling what he discussed with Lennon? 

THE COURT: No. He is saya. wat he discussed 
with Mr. Seider. Right? 


THE WITNESS: That's correct. 
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MR. SCHURTMAN: Even that would be hearsay. 
Or is he giving his ownimpressions now, which would be even 
worse? I don't know what he is saying at this point. 
MR. BERGEN: He is relating the conversation, 
your Honor. 
COURT: I guess it is a little vaque. 


are now saying what was discussed between 


you and Mr. 
WITNESS: Seider. 
COURT: Mr. Seider? 
WITNESS: That's correct. 


SCHURTMAN: I object to that on the grounds 


of hearsay. 


THE COURT: Okay. I will sustain the objection. 


Wait a minute. How can I admit that if there 
is an objection? We have a lot of hearsay in that nobody 
has objected to. 

MR. PRETTYMAN: Mr. Seider is a defendant in 
the case, your Honor, and this gentleman, as far as he is 
concerned, is testifying merely to what he is saying, a 
conversation between him and a stenitunt: 

MR. BERGEN: He is testifying about what he said 


to Mr. Seider in this conversation. 


THE COURT: That doesn't help me. You are the 
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defense lawyer. You want to put on a lot of hearsay testi- 
mony about what Mr. Seider said, who is your client. 

How can you do that? 

MR. BERGEN: Mr. Seider will testify to the othe 
side of the conversation later on. 

THE COURT: How can he do that? 

MR. BERGEN: He was there. 


MR. PRETTYMAN: This isn't even hearsay, your 


MR. BERGEN: I don't think it is hearsay. 

MR. SCHURTMAN: That doesn't make it admissible. 
We could get something in that Mr. Seider said because it's 
an admission against interest. 

THE COURT: Really, if somebody stands up and 
insists on the observance of the rules of evidence, I have 
to observe them, don't [? What is the purpose of putting 
this conversation on. 

MR. BERGEN: The purpose is just to show what 
was happening when Mr. Lennon was recording the Walls and 
Bridges album and what were the discussions about the Come 
Together settlement. 

MR. PRETTYMAN: May I just say for the record 
that as far as I am concerned, wnat this gentleman says he 


said is not hearsay and he can testify under the hearsay rul 
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as to what a defendant said. 

MR. BERGEN: Your tlonor, it's not being offered 
necessarily for the truth of the statements, but just to sho 
what was being said, the state of mind of the people who 
were talking at the time. 

MR. SCHURTMAN: Your Honor, I still think my 
objection is soundly based. But if we can have a general 
ground rule that this sort of conversation can go in on both 
sides, then I will withdraw the objection. 

THE COURT: I think it has. 


MR. BERGEN: I think it has. 


MR. SCHURTMAN: Except I have found -- well, I 


won't even say it. I have found that sometimes these 
technical objections seem to work in only one direction and 
I would like to protect myself on that. 

THE COURT: I certainly don't want them to work 
in only one direction. 


MR. SCHURTMAN: I don't mean in this trial, your 


THE COURT: I think that we have had a lot of 
testimony about conversations that were out of the presence 
of the other side, so to speak, amd I think that I will 
- yeceive this, it really being introduced to show the acti- 


vities of the people. It's a kind of background thing. 
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MR. SCHURTMAN: Your Honor, I am anticipating 
that certain witnesses will testify as to what Mr. Levy 
told them on certain occasions in the course of these 
proceedings. 

I had originally anticipated heresay objections 
and I had not planned to offer that kind of testimony. But 
as long as we have the same ground rule, I will withdraw 
the objection. 

THE COURT: Now look -- 

MR. BERGER: I think that may be a little 
different, your Honor. | 

THE COURT: If the defense wants to put on 
evidence of what Mr. Levy said they are entitled to do 
that. 

MR. SCHURTMAN: Clearly. I am talking about my 


putting on -- 


THE COURT: We won't try to cover all possible 


contingencies. I will permit this to simply show the action 
that were being taken by concerned persons at this time. It 
is purely background. 

MR. SCHURTMAN: I would like to offer similar 
background at the appropriate time. 

THE COURT: I am sure you can do that. 

MR. SCHURTMAN: Thank you. 


THE COURT: All right, Mr. Bergen, ao ahead. 
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Will you continue to relate the conversation, 


I don't remember where I was. 

Q Well, I believe you were at the point where 
you weretalking about how Mr. Lennon was going to go back 
and work on the tapes, the respective tapes. 

THE COURT: You were saying that you and 
Mr. Seider discussed whether it was in accord with the 
settlement of the litigation for Mr. Lennon to go ahead 
and compite Walls and Bridges before he did the Rock and 
Roll album based on the Spector tapes. 

Now, on that subject wh said what? 

THE WITNESS: I said to Mr. Seider that when we 
did the settlement we thought obviously that the album 
wouldke completed and go out real quick, and that since 
Mr. Spector has made it impossible for us to get the album 


out fast, because he did not return the tapes, and that there 


was what I had been told a lot of work to be done on them, 


anyway, when they came back, so long as John put the album 
out as soon as he could get to it, that he would have 
complied with the settlement agreement and that that was 
the intention. 

He said that he agreed with that. 


Now, subsequent to that conversation did you 
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have another conversation with Mr. Seider about the Spector 


tapes and the album? 


A I had a conversation. We talked a lot on the 


telephone. I knew some time in early November or late 


October -- I don't remember -- but I knew there was some 
discussion going on with respect to putting out the Rock and 
Roll album on a TV mail order package, because he told me. 
Q Mr. Seider told you that? 
A Yes, he did. 
THE COURT: May I hear that last answer. 
(Record read.) 
THE COURT: This was in 1974? 
THE WITNESS: Yes, sir. 
Q D- .. Seider tell you anything else about 
the discussions about the TV mail order package? 
A Yes, he told ne that he and John had met with 
Morris to discuss putting this album out on TV. 


Q When you refer to Morris, you refer to Morris 


Mr. Levy, yes. 
Did Mr. Seider say anything about EMI? 
A He told me that in order, he said that if 
John wants to go ahead and o this, that we would have to 


work something out with EMI, and I said that I did not like 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


mmbr 3 Graham-direct 
the idea. That was basically all we had in that conver- 


~ation. 


You said you met with Mr. Levy in September of 


Yes. 


Did you meet with him at a later date? 


In November of 1974. 


Q Do you recall when in November? 

A I came to New York around the 16th and 
I went back on the 2lst and it was not at the beginning 
and it was not at the end; I would say it was about the 18th 
or 19th. I don't remember exactly which day. 

Q Where was this meeting? 

A It was at a club a couple blocks from the 
Marshali, Bratter office, which I thought was the Club 
Cavallero. 

Q Who was present at this meeting? 

A Mr. Seider, myself, Mr. Levy, and at various 
times at the end of the meeting, Mr. Phil Cahl was there. 

Q Now, what was the purpose of this meeting? 

A Well, the meeting was in the evening. 

Mr. Seider told me that we were going to go over to 
meet. Morris at the club and that he wanted to discuss the 


bidding on the Apple non-Beatle inventory, which I was 
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involved in trying to sell on behalf of Apple, and to talk 
about the TV package. 

2 Can you describe what you mean by the Apple 
non-Beatle inventory? 

A Yes. The Apple Records in California 


had a contract with Capitol which expired in September, 


I think, September 1, 1973. Under that contract all of 


the albums which had been made pursuant to that agreement 
were the property of Apple, and these included albums 
of all of the artists that were put out purs' int to 
the contract, including Billy Preston, Bac Finger, Mary 
Hopkins and Yoko Ono was on those also. These albums, 
the Apple contingency, all four grouns of lawyers and 
advisors had agreed to pursue in the sale of these 
albums in the cut-out market, and I had undertaken on 
behalf of them to try and solicit offers for these al- 
bums, and Mr. Levy apparently had expressed an interest 
in putting in a bid for these albums, and there were also 
some Let It Be album that involved, although they were not 
under the same agreement. 

Q Can you tell us where at the Club Cavallaro 
you and Mr. Levy and Mr. SEider sat? 

A Yes. When we came in the club Mr. Seider 


was in his California outfit and did not have a jacket. 
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So they gave him a jacket. There was a blazer for him, 
and Mr. Levy arranged that, and we went into the restaur- 
ant, and on the left-hand side when you get through the 

door is a table,horseshoe table with three places, three 


places to sit, and there was an empty space for the 


party facing the aisle. 


Q How long did this meeting last? 

A I would say an hour, an hour and a Falf. 

Q Did you have dinner? 

A The three of us had dinner, and later on 
Mr. Cahl came over and he ate vegetables. 

Q Was this towards the end of the meeting? 

A Yes. 

Q Now, can you tell us as best you can recall 
what was discussed, identifving the parties as you go 
through the meeting? 

A As soon ii we got the coat on Mr. Seider 
and went in, Mr. Levy said to him,"Have you called 
EMI? Did you talk to Len Wood?" 

And that was even before we sat down. 

And Mr. Seider said he hadnot called EMI yet. 
We sat down and looked at the menu and ordered dinner. 

After we had done that, we started to talk 


about the proposed TV package, and Harold said to 
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Mr. Levy, “Will you explain to Mike how the TV mail order 
works? 
THE COURT: Mike being yourself? 


THE WITNESS: That is correct. And he, 


Mr. Levy, undertook to explain that, and what he said was 


that the way it worked is that we do a commercial, amd we 

go to various areas which weknow are good test markets, that 
we put the ad on television and saturate this particular 
area, putting it on mostly at night and on Sunday after- 
noon, and you can buy time, and, apparently, it works 
better. 

He said you can buy time at those time slots, 
and that it works well for this kind of thing, and that 
after you have done your test morketing, the commercial says 
if you want the album, send your money into a post office 
box, and after you have done this test mark2ting and are 
satisfied with the results, you would then undertake to 
do this kind of mail order, using the same commercials, 
in various sections of the country, saturating the 
community with commercials. 

You would keep track of the number of sales that 
you receive in relation to the advertising dollar, the 
numer of commercials, and discontinue the advertising when 


it reaches the roint that it is no longer profitable to 
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continue to do that, and then you just go ahead amd you 

take your commercials and you move to another area of 

the country, and you continue this until you saturdate the 
entire nation. In each particular area Mr. Levy said 
that itrormally run about four to six weeks of TV commercials 


before you had saturated. This one here did not know how 


it would be. It depended on how big a success it was. 


Q Did Mr. Levy say when he was talking about 
these particular areas of the country that youdo one on 
the East Coast and then one on the West Coast and then you 
take the Central United States? 

A No, he had some areaswhich he named our 
test areas. But I don't remember what it was. 

But what he was talking about, what I understood him to 
be saying is that the areas were much narrower than that, 
and that you would be saturating regional sections and 
then moving on, and you would have various sets of commer- 
cials. You might be doing two or three of these at the 
same time, and you would move them until you did saturate 
the entire country, but in this way you reduce the number 
of commercials that you need. 

Q After Mr. Levy finished explaining that, what 


happened next? 


A Well, at that point Mr. Levy was getting back 
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He said, “We still can get this thing out for 


Christmas and you got to get ahold of Len 


Harold said to him, in effect “What is it you 


want me to tell him? What kind of a deal are you proposing?" 


To which Mr. Levy said that the TV mail order system, 


you should tell EMI that the TV mail order is great, that 
it is a great thing for the artist, that they will continue 
to have the retail sales, that it does not hurt their 
catalog, and it is just a great concept all around. 
Mr. Seider said, "Well, would you do a joint 
deal with EMI?" 
Then Mr. Levy said he would not do a deal with 
EMI, that he would do a deal with John, he will do a mail 
order deal with John in the United States, and EMI can do 
a mail order in the rest of the world, and if they don't 
know how to do it, he will help them, and that is what 
Harold should tell Len Wood when he talks to him. 
Q Did you or Mr. Seider say anything in response 
to that? » 
A I said that they owned the master, they already 
can do it all over. Then we got into a discussion of the 
cost of the master. I remember explaining to Mr. Levy that 


the Phil Spector master cost, what I had been told, over 
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$200,000 at the time. And this was very unusual that it 


was that expensive, but because of all the delays, which he 


acknowledged he was aware of, and the need for Mr. Lennon 


to go and do a lot of it over again, that it ran so much, 
that John usually runs much, much less, and that there would 
have to be some wayto get something to EMI to pay them for 
their master if you are going to make a proposal to them. 

THE COURT: Will you read that again? 

(Testimony read.) 

Q Mr. Graham, was there then some discussion 
of figures? 

A That did not tell Mr. Seider anything to 
tell Len Wood. We asked Mr. Levy if he could explain 
the numbers to us. 

THE COURT: Who asked? 

THE WITNESS: I think Harold asked, "Could 
you explain the numbers of the deal? How the TV package 
would work on the numbers so that we could understand 
for ourselves who gets what?" 

And Mr. Levy went ahead and he scribbled, 

I believe it was, on the back of a piece of paper that he 
had in his pocket, the numbers that relate to the TV deal, 
and what he said was this, that the album would sell, 


that John's album would seli for $4.98, because it was 
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going to be put out on television and that you should sell 
it for less than normal retail price,which had been at that 
point, it was generally $6.98, although the album for 
Lennon had been $5.98. 

But Morris said it should be at the 4.98 
price, that you would have to sell it to the stores to 
give them $1.50, so you would have to sell it for 
approximately $3.48 so they would carry it. 

THE COURT: Sell it to the stores for what? 

THE WITNESS: $1.50 less than the retail 
price. It would be $3.48. 

THE COURT: All right. 

THE WITNESS: And that you advertise it on 
television and that you put it into K-Mark and Woolworth, 
and I think he said food stores, so that it would be in 


the aisles when the people come in and they would buy it. 


This is where he said the big money was, the big sales on 


the album like John's would be, and that you got to give 
them $1.50 or they would not take the merchandise. 

He then said that the advertising cost would 
be $1.25 per album, that the cost of manufacturing the 
album would be 40 cents, and to makethe jacket and collate 
would cost 15 cents. 


I said to him, "Then you have the mechanicals. 
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We will figure 24 cents." 

(@) You mean the mechanical royalties? 

A The mechanical royalties of 2 cents, and 
I gave him the 24 cents figure, because I always use that 
figure. I did not know how many cuts there would be on 
an album, but I gave him the number 24 cents, 2 cents 
times 12 cuts for the mechanicals. And I believe it 
was Harold who said, "Then you would have the A.F. of 
M. charge of 1/2 percent, which we then, I believe, sub- 
tracted it down, and it left $1.23. We use, I think, 
six cents instead of 7-1/2. 

Q Was there anything in addition to the 
A.F. of M.? 

A Well, Morris said that he wanted a dollar on the 
deal, that he would not take anything less than a buck, 
which left 23 cents for both EMI and Lennon, and Harold 

said to him at that point that John's normal royalty rate, 
meaning the Capitol rate, is 12 percent,and that he would 
not do this for less than the 12 percent, which was 60 cents, 
which did not leave anything for EMI. And tha* is where 
we left the numbers. There was not any further dis- 
cussion on it, except for two things. 
I said to Mr. Levy, "The advertising can come 


down if you sell more units, wouldn't it?" 
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He said, "Yes." 

And either I or Mr. Seider -- and I don't 
remember who, said -- 

THE COURT: Who said it? 

THE WITNESS: One of us, myself or Mr. Seider 
said, "Capitol can do the pressing because it would give 
Capitol an absorption of the overhead factor. 

THE COURT: Going back a bit, after it was 


figured what different people were to get and what the 


that was teft for EMI and Mr. Lennon? 


THE WITNESS: After Mr. Levy took his dollar, 


THE COURT: And Mr. Seider's response was what? 

THE WITNESS: That John's normal royalty rate 
is 12 percent. 

THE COURT: How would that figure out here? 

THE WITNESS: It doesn't. 

THE COURT: 12 percent of $4.98? 

THE WITNESS: Yes, sir. It would be 60 cents. 


THE COURT: Then what else did Mr. Seider say? 


different costs were, it came out with 23 cents per album 
| 


22 

8B THE WITNESS: That he would not do this for less 
aA than his normal royalty rate, he is not going to take less 

Ps) 


than he could get from Capitol. 
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Q When you say that left only 23 cents for 
Mr. Lennon and EMI, you were referring to the reimbursement 
of EMI's cost? 
A For the master, plus they would want to make 
a profit. 


Q Now, did Mr. Levy modify those figures in any 


way to increase Mr. Lennon's royalty? 


A You asked me a question before, was there 
anything else, and there was. There was a 3 percent 
freight charge to move the albums to the store and to move 
the albums back again. 

Q So when you took that figure and added it 
all to the others, it came to the $1.23 figure? 

A Yes. 

Q And Mr. Levy said he would want a dollar? 

Yes. 
Which left you with 23 cents? 

A That is correct. 

Q Did Mr. Levy modify these figures in order to 
increase Mr. Lennon's royalty or the amount of money that 
would be available for EMI? 

A No. 

Q Did Mr. Levy say anything more about con- 


tacting EMI? 
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A He must have -- he did say it many times during 


the meeting, that Harold should call Len Wood, at various 


stages, constantly. 

Q How did the meeting finally end? 

A What happened is about three-quarters of the 
way through the meeting a gentleman arrived who Mr. Levy 
said -- Mr. Cahl said -- he had been in the restaurant, 
but he had not been sitting for us -- said was here to get 
the list of the non-Beatle selections, at which point 
Mr. Seider and I realized that we forgot to bring it and 
we asked Mr. Levy to ask him to stay and that we would go 
back to the office, meaning the Marshall, Bratter office, 
and give him the non-Beatle list, the information on the 
non-Beatle inventory. 

Mr. Levy told Mr. Cahl to get the guy a drink 
and let him sit outside, not outside the door, outside the 
eating room. 

When the eating ended Mr, Levy said again to 
Mr. Seider, “Look,you got to call EMI." 

I think he said, "Do it tonight." It would 
be 3 o'clock in the morning, and he said, "Call them first 
thing in the morning. Call Len Wood." And we went 
out. And Mr. Seider gave them back their jacket, we took | 


the individual who was there with Mr. Levy back to the 
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Marshall, Bratter office, and wgave him the information on 


the non-Beatle deal. 

THE COURT: This person was a representative 
of Mr. Levy? 

THE WITNESS: He was somebody that Mr. Levy 
said I should give the list to. He looked to me like he was 
an employee of one of his companies. 

Q Was anything said during the course of the 
meeting about Mr. Lennon's attitude toward this TV 
album? 

A Yes, Mr. Levy said at the beginning of the 
meeting that John was very interested in the TV concept 
and that he liked the idea. 

THE COURT: Who said that? 

THE WITNESS: Mr. Levy said that to Harold and 
myself that Mr. Lennon was interested in the TV concept 
of mail order and he liked the idea and Harold said that 
John was interested in it, that he did like the idea, 
although he had not decided to do it, and that we would have 
to work something out with EMI. 

Q Do you know what happened to the piece of 
paper that the figures were written on, that Mr. Levy was 
writing the figures down on? 


A I know we did not take them. We didn't have 
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it. And when we got back to Marshall, Bratter with 


this gentleman, rather than qo back to the restaurant and 
get it, because I don't remember what happened to it, 


I took out a yellow pad in the office and I wrote out all 


of the numbers that Mr. Levy had given us, and I gave that 


to Mr. Seider that evening and made a correction on it. 
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Q Mr. Graham, I show you a document previously 
marked as Defendant's Fxhibit GGGG and ask you if that is 
the piece of paper you are talking about? 

A Yes, it is. 

Q Can you tell us who made the correction down 
in the lower lefthand corner? 

A Yes, Mr. Seider did, because he said that -- he 
was correct. I had written the word "mailing" and the 
proper word was "freight." 

MR. BERGEN: Your Honor, I offer this Defendants 
Exhibit in evidence. 

MR. SCHURTMAN: I would like to ask some ques- 
tions on voir dire. 

THE COURT: Okay. 
VOIR DIRE EXAMINATION 
BY MR. SCHURTMAN: 

Q Who wrote this piece of paper? 

A I did. 

Q When? 

A That evening back in Marshall, Batter. 

Q You sat down with Mr. Seider and reconstructed 
the figures? 

A No, I did not. 


Q You did it by yourself? 
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A I went out, took a yellow pad of paper off Mr. 
Dolgenos secretary's desk, and I did it myself. 
Q When did you discuss it with Mr. Seider? 
A When I came back in the room and gave it to him. 
Q And that is when you made the correction? 
A That's correct. 
Q And who has had possession of that piece of 
paper since then? 
A I don't know. I have seen the original again, 
but I have not had it. Mr. Seider had it at that point 
MR. SCHURTMAN: Your Honor, during Mr. Seider's 
deposition, we requested this document and it was never 
furnished to us. 
This is the first time I have seen it. | 
MR. BERGEN: I don't believe it was requested. | 
It was never requested in any of the notices to produce, it 


was never referred to in any of the interrogatories. 


was requested. Let's take a short break now. 


(Recess.) 


| 
THE COURT: Mr. Schurtman, you show me where it | 


MR. SCHURTMAN: Your Honor, pace 189 of Harold 
Seider's denosition. 
Mr. Kanzer asked the following question: 


"Q Do you know whether any notes were taken at thet 
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meeting by either you or by Mr. Graham? 
“MR. PRETTYMAN: I thought he said Mr. Graham 
r2:.or :tructed the figures on a sheet cf pa er. 
"Q Did he reconstruct them on a sheet of paper or 


just reconstruct them? 


"A I remember Michael reconstructed them on a sheet 
of paper. 
"A I guess Michael does.” 


"9 Do you know who has that sheet of paper? > 
The witness has just testified that he gave them 
to Mr. Seider, who said that the witness had them. So I 
think we did ask for them. We didn't get them. 
But I have reconsidered the matter and i have 
no objection to the exhibit going in. 
THE COURT: All right. Proceed. We are receiv- 
ing Exhibit GGGG. 
(Defendants’ Ex.ibit GGGG received in wisene.) 
BY MR. BERGEN: 

Q Mr. Graham, do you recall when you next heard or! 
participated in any discussions abe’ * Morris Levy after this 
meeting on November 16 or 19? 

A Yes, the next morning. 


Q Can you tell us where that discussion took place 


and who it was with? 
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A It was in the office of Mr. Dolaenos at Marshall 
Bratter and when we -- 

Q Who was present? 

A Mr. Seider and myself and Mr. Dolgenos was there 
When we arrived there was a message for Mr. Seider that Mr. 
Levy had called and while we were there vr. Levy called aqai 
and I believe Mr. Seider spoke with him at that point. 

THE COURT: Let me talk about our noon plans. 


I would like to go until 12:39 and then take a 


recess until a quarter of one. I would hope that that would 


get this gentleman on his 4 o'clock plane. 
MR. SCHURTMAN: Your Honor, may I just point out?- 
THE COURT: You said he would be very brief. 


MR. SCHURTMAN: Your Honor, mav I just point 


THE COURT: You said he would be very brief. 

MR. SCHURTMAN: Mr. Kives has a 4 o'clock plane. 
I understand that this gentleman has a 6 o'clock plane. 
Could I suggest that to make sure Mr. Kives gets through 
his direct and cross examination that as soon as the direct 
is finished here that Mr. Kives goes on, after that luncheon 
meetinc. 

THE COURT: I will tell you, I just -- 


MR. SCHURTMAN: I agree with vour scheduling. 
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MR. BERGEN: Your !ionor, I am going to be 

finished with direct right now. 

I have a few more questions. 

THE COURT: After that, then you make your pro- 
posal. 

MR. PRETTYMAN: Did you say we would come back 
at a quarter of one? | 

THE COURT: Quarter o{ two, I meant. 
BY MR. BERGEN: 

° Mr. Graham, I show you a document th. : is in 
evidence, Plaintiffs’ Exhibit 30, and ask if you have ever 
seen that document or a copy of it before. 

A Yes, I have. 

Q Can you tell us the circumstances of that docu- 
ment and how you first saw it? 

A Yes. I saw it after it had been sent, but the 
document was a result of completion of the settlement, the 
Beatles' settlement agreement in -- I think it is December 


29, 1974, pursuant to which the relevant Apple company was 


authorized to lisence to Mr. Levy certain selections to 


comply with the settlement agreement. 
THE COURT: May I see Exhibit 30? 
THE WITNESS: Yes, sir. 


THE COURT: Can I have the answer read to this | 
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point, and then you take it up, Mr. Graham. 
THE WITNESS: Yes, sir. 
(Answer read.) 
Q When you say the relevant Apple company, Mr. 
Graham, what Apple company are you referring to? 


A I don't know. It's either Apple Records, Inc. 


California or Apple Corps Limited or possibly Apple Corps 


SA. 


I don't remember which one we were advised: had 
the rights to license. But whichever one it was was the 
one that did it. 

Q But it was not Apple Records, Inc., the New York 
corporation? 

A It should not have been, I don't believe, and I 
don't think it was. 

Q Referring to your testimony about these fiqures 
and Defendants' Exhibit GGGG, did Mr. Levy tell you that thoge 
figures related to foreign sales? 

A No. 

Q This was domestic sales through stores like 
K. Mart and -- 

A Woolworth and food stores, that's correct. 

MR. BERGER: Your witness. 


MR. SCHURTMAN: Until what time shall we contin 


° 
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your Honor? 

THE COURT: What is your proposal? I want to 
go to 12:30. Do you want to cross examine this witness? 


MR. SCHURTMAN: I will start my cross examina- 


THE COURT: I thought we were going to defer 
Mr. Kives until after lunch to give time to the defense 
counsel to interview him. 

MR. SCHURTMAN: Right. 


THE COURT: So why don't you go ahead with your 


MR. SCHURTMAN: Yes. I said I would. 
THE COURT: All right. 

CROSS EXAMINATION 

BY MR. SCHUFIMAN: 

Q Mr. Graham, you have testified that you are 
familiar with the various Apple companies and their organi- 
zation. 

Could you outline for us briefly which Apple is 
which in the setup? 

A As of what date? 

Q As of October 1973, and as of October 1974. 

Okay. 


I used to be aood at this. 
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The basic parent corporation is Apple Corps 
Limited, which is owned 25 percent by each of the four 
Beatles. 

The remaining Apple Corps Limited, was an 80 per 
cent partner in the partnership called Beatles and Company , 
the tne 20 percent consisting of 5 percent each to the 
four individual Beatles. 

In other wecds, Apple owned 80, John, Paul, 
George and Ringo each owned 5 each. 

Apple Corps Limited owned Apple Corps. 

THE COURT: Just a second. 

I don't see why you don't put <ais on a chart or 
stipulate it. Everybody must understand all this. 

MR. SCHURTMAN: Your Honor, there is a court 
next door that has been spending the last few months trying 
to figure out the distinction. Every few weeks -- 

THE COURT: I don't know why nobody has made up 
a chart for them. 

MR. SCHURTMAN: Nobody has been able to figure i 


out. This witness apparently knows it. 


MR. BERGEN: I am going to object y the relevance 


THE COURT: I am not going to worry too much 


about that. Let's qo. 
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A Apple Corps Limited owns Apple Corps SA, which 
is a Swiss corporation. 
In the United States there was -- there is, I 
believe still a company called Apple Corps, Inc., which is a 
parent corporation for Apple Corps -- Apple Records, Inc., 
New York and Apple Records, Inc., California. 


Now, it gets confusing. I can't recall whether 


owned -- 
THE COURT: What is the point of all this, Mr. 
Schurtman? 

Q My next question is do you know who the presiden 
was of Apple Records, Inc. in New York? 

A It's my understanding that the president of all 
the United States corporations at the time period you asked 
me was Mr. Lennon. 

Q And was there any restriction in the corpora- 
tion’ s charter or by-laws which prevented Mr. Lennon from 
exercising his authority as president without the consent 
of the other Beatles? 

A I don't know. 

Q At the time you discussed the September -- 

THE COURT: You know, that is a funny way to 


phrase it. 


Apple Films Inc. was owned by Apple Corps, Inc. or was | 
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There was a question on your direct, and now 
we have a question again, which is basically what would the 
authority be of the president of these Apple corporations in 


the United States, and I take it you really don't know, 


you looked at the by-laws for that point and so forth, ricaht 


THE WITNESS: Your Honor, I don't know what the 
by-laws said and I don't -- I don't hold myself out as a 
corporate attorney to give opinions. I know how it func- 
tioned during that period in terms of how each of the four 
individuals had their advisors and their lawyers and how 
decisions were made. 

THF COURT: Suppose they wanted to buy stationery. 
Did they all have to sign the order for the stationery? 

THE WITNESS: At various times, with this com- 
pany, the answer might be yes. 

THE COURT: I didn't get much out of the questio 
on direct, I don't get much out now. Unless we are dealing 
with a specific problem in a specific context, I am not 
going to try to -- it would be purely speculation for me 
to try to understand what the authority of Mr. Lennon was to 
do something on behalf of the corvoration. 

MR. SCHURTMAN: Your Honor, I objected when the 
question was asked on direct because I said the documents 


ecught to speak for themselves. 
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THE COURT: Okay. 


I tell you right now I find it of very little 


weight or no weight. It is meaningless to me. 


MR. SCHURTMAN: I agree. 


THE COURT: Okay. So you don't have to persue 


Q At the time of the September 1973 settlement 
discussions of the copyright infringement action which was 
pending before Judge Griesa, whom did you represent? 

A Apple Records, Inc., New York, and the law firm 
also represented at the same time Mr. Lennon. 

Q You represented both Mr. Lennon and Apple 
Records, Inc., did you not? 

A That's correct, but only Apple Records, Inc. 
was a defendant. 

Q But for purposes of the settlement discussions 
you represented both? 

A That's correct. 


THE COURT: That was the New York Corporation, 


THE WITNESS: That's correct, your Honor. 
Who paid you at the time? 
Who paid me? 


Marshall, Bratter. 
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Q At that time you were still associated with 
Marshall, Bratter? 

A Yes. 

Q You have testified that at the time of the ori- 
ginal settlement discussion it was contemplated or intended 
that the Spector rock and roll album would he the one that 
would incorporate the three Big Seven sonqs? 

A That's correct. 

Q I show you the two documents which constitute 
the settlement agreement, Plaintiffs’ Exhibits 11 and 12, 
and I suggest to you that nowhere in either exhibit is there 
any reference to the next album being the Spector rock and 
roll album. 

THE COURT: He didn't say it was. The exhibits 
speak for themselves. What is your question? 

Q My question is if that was the intention why was 
it not reflected in the written documents. That is my 
question. It would have been easy enough to say -- 

THE COURT: Let‘s not argue. The question is 
wony wasn't this specific intention put in the document? 

A Reading from page 2 of Plaintiffs’ Exhibit 1l - 
and I haven't read the rest of it through again -- "The 
settlement agreement reached to dispose of the action is as 


follows: 
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This is my statement to your Honor in part of 
the settlement. 
“John Lennon agrees to record three songs 
belonging to Big Seven Publishers on his next album.” 
It isn't referred to by name, no. 
Q My question was if the intention was to make it 
the Spector album why didn't you sav so in the agreement? 
MR. PRETTYMAN: Your Honor, I object. That isn' 
what the witness testified to. He testified that he expecte 
the next Spector album to be the next album and that is why 


he assumed it would be on there. 


THE COURT: I think you are entitled to ask him, 


but I don't know that it's terribly important. 
THE WITNESS: May I answer? 
THE COURT: Yes. 
A There was no name for it. I mean, I didn't call 
it the Spector album and I didn't call it rock and roll, 
I didn't call it anything. 
All I knew is that John was going to record some 
old songs that he considered his favorites on an album and 
I didn't have a name for it. 
Q What was the next album that was in fact releas 
by Mr. Lennon. 


A I believe it was -- after that was Walls and 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


jhe Graham - cross 
Bridges. 

Q I just want to clarify one point. I think we 
are all in agreement on it. 

There was an intervening album called Mind 
Games. Do you recall that? 

A I believe that that's not right. The Mind 
Games album was released at approximately the same date, 
October 12, 1973, because there was -- I heard the album in 
California when I was with John. 

That was not what this intended. We were 
talking about the next album, not the one that John was just 
finishing. 

Q In other words, you did not intend Mind Games as 
the next album? 

A It was not the one that was included in this 
agreement. 


MR. GRUMBACH: Mr. Schurtman, are you suggesting 


that there be a stipulation that nobody either on the plain- 


tiffs' side or the defendants' side considered that Mind 
Games, although it might in a technical sense be the very 
next album, was the next album as the term -- 

MR. SCHURTMAN: Yes. I am suqaesting -- 

THE COURT: Please, please. 


If you want to talk about a stipulation talk to 
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Mr. Schurtman outside the court. 
MR. SCHURTMAN: I agree to such a stipulation. 
THE COURT: I wish I understood it. 
Let's go to something else. 
Q You testified that when Mr. Lennon got the Spec- 
tor tapes back he was working on the Walls and Bridges album 


at that time and you participated in some discussions as to 


whether Walls and Bridges would or would not comply with the 


1973 settlement agreement. 
Do you recall that testimony? 

A It wasn't whether Walls and Bridges would, but 
yes, I recall the testimony. 

Q As I recall it, you said something to the effect 
that in your opinion Mr. Lennon could go ahead and release 
Walls and Bridges even though that would be his next album. 

MR. BERGEN: I don't think that was the witness’ 
testimony at all. 


MR. SCHURTMAN: I can't recall his exact testi- 


THE COURT: Look, Mr. Schurtman, let's not ask | 
what he testified about. 

The record will show that. If it's absolutely 
essential we can have the reporter read that back. 


Ask him directly about facts, not about what did 
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you testify to this mornina. 


Q Do you recall a discussion about the Walls and 


Bridges album at the time the Spector tapes were retrieved? 

A Yes. 

Q Who participated in that discussion? 

A Mr. Seider and + ~-‘f. 

Q And what was saic 

A We were discussing whether if the Walls and 
Bridges album is released next, John finishes it and gets 
it out for Christmas, whether there would be compliance with 
the settlement agreement, and I said to Mr. Seider that 
because the Phil Spector tapes disappeared, if John went 
ahead and finished the tapes as soon as he could get to them 
and put the album out, that I think it would be okay. 

Q And what did Mr. Seider say? 

A I believe he agreed with that. 

Q Did either of you suggest that someone should 
call Mr. Levy and check with him? 

A , No. 

Q Do you know whether anyone called Mr. 
asked him if that would be all right with him? 

A I don't know. 

Q Do you know whether any communication was sent 


to Mr. Levy on that point? 
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I don't know whether any was or not. 

Do you know Fs many Spector tapes were returned 
A I believe I was told it was eight or nine tracks 
Q How many tracks does Mr. Lennon normally put on 

an album? 
A I don't keep track, but to the extent that I know, 


it's less than the 12 that I am famil’-:r with. I think it's 


usually less than 12. I think it's ten. 

Q Was there any discussion at tht point if Mr. 
Lennon recorded another two or three tracks he could put the 
Spector album out? 
| A No, because there -- the Spector takes were, to 
my understand, not in the condition where you could simply 
problems with the tapes themselves and what Mr. Spector had 
been doing in California, not just that the tapes disappeared. 

Q Did Mr. Seider tell you at some point that there 
had been a meeting tc discuss the settlement ‘n New York? 

A No, that is not what he said. 

Q When did you first learn, if ever, that there 
had been a meeting between Mr. Levy, Mr. Lennon and Mr. 
Seider in New York in October 1974 to discuss what had hap- 
peneu to the prior settlement agreement? 


A I never -- the first time I heard that anybody 
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had said that that had happened was sometime I believe in 
January or when the aitigation started in 1975. 

a) Did Mr. Seider tell you at some point that there 
had been a Pree on between Mr. Levy and Mr. Lennon about 
a TV package? 

A That's correct. 

Q When did he tell you that? 


Sometime in late October or early November. 


Q Where was that, where did he tell you that? 
A 


On the telephone. I call him a lot. 

Q And what did he tell you about that particular 
discussion? 

A He said that he and John had talked to Morris 
about putting out a package on television and that John was 
interested in the idea and that if it was going to be worked 
out, if he wanted to go ahead with it, we would have to work 


something out with EMI. 
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Did he tell you anything else about this 


No, I didn't know it was a meeting. 
Did he say that there had been any discussion 


of price? 


7 A No, sir. 

8 THE COURT: I think enews is something garbled 
8 in your last answer. It is confusing to me. Let's deae 
10 the last answer read and you listen to it. 

ll (Testimony read.) 

12 THE COURT: You heard your answer? 

13 THE WITNESS: Yes, that is correct. 

i4 Q Now, do you know what had been worked out with 
15 EMI? | 

16 A The rights to the master. 

WV Q Did you express any opinion on that? 

18 A I said that I didn't think the whole idea 


was any good, that I did not think Mr. Lennon should be 
the first Beatle to go and do a TV package and that 


artistically I didn't like it, and, of course, it is not 


my decision, but I said I didn't like it. 


Q Did you and Mr. Seider discuss what type of 


consent would be needed from EMI? 


® F& B B 


No. 


A 
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Q Were you familiar with the contracts between 
Lennon and Apple and EMI and Capitol? 

A Yes, I was. 

Q Do you know whether these contracts contained 
any exception for mail order rights in the United States? 

A At the time of these conversations I never 
read any provisions that could possibly even be interpreted. 
I knew EMI owned the masters completely. I still do. 
I had no knowledge other than EMI owned them. 

Q Have you subsequently learned that there is 
an exception for mail order rights? 

A No. I have subsequently read a provision that 
was pointed out to me dealing with club rights, after 
the litigation started. 

MR. PRETTYMAN: Since he is reaching farthe 
contract may I save a hittle time by saying I am qoing to 
object to any.references to that? 

MR. SCHURTMAN: You permitted this witness to 


testify about rights and licenses and authorizations without 


even the contracts being in. 


' THE COURT: What do you mean I have permitted 
him to testify about licenses, rights and authorizations? 
You testified about conversations. The only testimony I 


thought I permitted as far as just knowledge of legal 
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rights I told you a moment aqo I really gave no weight 
to those. 

MR. SCHURTMAN: Ne testified about the nature 
of the Beatle settlement without the contract being in. 
He has testified repeatedly that it was his understanding 
EMI had to give consent to everything without the contract 
being in. 

THE COURT: Did you object? 

MR. SCHURTMAN: At times I did. Now, 
at this point I would like to ask *he witness about the 
contracts themselves. He has told you that he worked 
repeatedly with these contracts. I am beginning to wonder 
why there is this opposition to rhe contracts going in. 

MR. BERGEN: He has sot testified he worked ° 
repeatedly with Gane eee 

THE COURT: Just take it easy. I don't 
think that it is going to serve any terribly useful purpose 
to have a lawyer simply discussing on the stand his inter- 
pretation of the contracts. Maybe it will serve a purpose. 
As an initial proposition, I don't imagine it will. 
I could be wrong. 

In other words, if we have a lawyer who did not 


specifically get out these contracts and use them at the 


time, then what he is doing now I assume is just ‘ooking at 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTIOUS2 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


mmbr 4 Graham-cross 
them and giving you his opinion about them. Well, maybe 


that is helpful. It is a little unusual. 


Now, if you want to cross examine him about ~ 


he ever did read these contracts prior to the events in 
question and probed his knowledge of the contracts as they 
existed at the time of the events in question, that is 
perfectly valid. You get me there? There is a 
distinction. 

But let's start with the latter and hope we 
just don't getinot an abstract legl argument with the witness 
on the meaning of the contract. That is basically my 
problem. 

MR. BERGEN: The witness already testified that 
he did not read the contracts before the events in ‘westion. 

THE COURT: Have you ever examined a witness 
and wanted to contradict his direct? He has a verfect 
right to show him the contracts and probe him. 

BY MR. SCHURTMAN: 

Q Mr. Graham, I show you Plaintiffs' Exhibits 
1, 8-A and 8-B for identificaticr.. I ask you if you have 
ever seen the originals? 

THE COURT: What are those nuinbers? 

MR. SCHURTMAN: 1, 8-A and 8-B for identifi- 


cation. 
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Q I ask you if you have ever seen the 
originals or copies of these documents before? 
MR. PRETTYMAN: May I ask what they are? 
THE COURT: You got a list. Why don't you come 
down here? 


MR. PRETTYMAN: I wondered whichever contract 


you are showing him? 


MR. SCHURTMAN: Your Honor, there is 
some confusion. 8-A and 8-B are copies of the same 
contract. One is hard to read and the other is a clarifi- 
cation. 

I would also .ike the witness to look at 
9-A. Tkere are three basic contracts. 

Plaintiffs' Exhibit 1 is an agreement made 
January 26, 1967, between EMY, Bryan Epstein and the four 
individual Beatles who are listed by name. 


Exhibit 8-A is an agreement made September 


COURT: Exhibit what? 

SCHURTMAN: Exhibits 8-A and 8-B is an agreement 
made between and Apple Records, Inc. and New York 
Corporation. 

THE COURT: What is the date of that? 


MR. SCHURTMAN: September 1, 1969. 
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Exhibit 9-A is an agreement made 
September 1, 1969, between Canitol kecords, Inc., Capitol 
Records Distributing Corp. and Apple Records, Inc. 
THE COURT: This is again the New York 
company ? 


MR. SCHURTMAN: The New York company, 


THE COURT: Let's go ahead. What 
is your question of this witness? 
@) Directing your attention to these three 
exhibits, have you ever seen copies or originals of them 
before? 


A I don't think I seen an original of anything, 


but I have seen ll. .s of copies. 


THE COURT: Of these documents? 

THE WITNESS: I read Exhibit 9-A,which is 
the Apple-Canitol New York Beatle agreement. 

THE COURT: When did you read 9-A? 

THE WITNESS: I probably read the whole thing 
when it was turned over, when I got a copy of it in about, 
I would say, May or June. 

THE COURT: Of '73? 

THE WITNESS: Yes. The same thing with 


the '67 recording agreement. I know I have read it. 
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THE COURT: That is Exhibit 1? 

THE WITNESS: Yes. I believe I have seen 
the license agreement, Exhibit 8-A, in the package of 
documents that were delivered to me in about that same 
period of time. They were sent over from George Harrison's | 
attorney's office, but I don't believe that I ever read the 
license agreement until some time in 1975 in connection with 
another problem. 


MR. PRETTYMAN: Which is the license agree- 


EMI and Apple. I know I never read it before then. 

Q Do you know of any other agreements between 
the Beatles, EMI and Capitol that relate tothe United 
States rights? 

A There were a series of letters and Bank of 


England approval letters dealing with the flow of money, 


THE WITNESS: 8-A is the license agreement “ne 
| 


and I know those exist, and there may be others, but 
I don't know. 
In the course of things since I left I believe 
other documents have surfaced. 
Q Now, in October of 1974 or November of 1974, 
when you gave Mr. Seider your opinion about whether it would 


be desirable for John Lennon to make such a nackage with 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


mmbr 8 Graham-cross 

Mr. Levy, did you know whether there was anything in 
these agreements relating to mail order rights in the 
United States? Or 18 this something you learned later? 

A I had no idea at the time there was anything 
in these agreement that related to club rights. 

Q You keep switching my question, which relates 
to mail order rights, to the word club rights. What is 
the distinction? 

A I don't know the distinction. I have read 
these agreements -- 

THE COURT: Mr. Graham, you listen to Mr. 
Schurtman's question. He is simply asking you at the time 
when you had your discussion with Mr. Seider, which I guess 
was -- 

THE WITNESS: October or November, 1974 -- 

THE COURT: It would be late October, early 
November, didn't you say? 

October or November? Did you know whether 
there was anything in any of the applicable agreemerts 
relating to mail order rights? 

THE WITNESS: No, sir. 

(9) Now, is there any distinction as far as you 


know between club richts and mail order rights? 


THE COURT: Are we now starting on a 
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theoretical discussion? 
MR. SCHURTMAN : No. 
A Is there any difference? 
Q Yes. 
A I don't have sufficient knowledge of the 


industry to be able to tell you. I know what it is 


I have been told it means, but I don't know myself, and 


I still don't know what it means. 
10] We will move on. 
Now, you testified that in December of 1974 
a letter was written relating to the balance of the '73 
settlement, that was the Dolgenos letter which you have 
before you, Plaintiffs’ Exhibit 30? 
A Right. 
@) And I think you testified that 
had something to do with a settlement that had been worked 
out by the Beatles? 
A That is correct. 
Q Did you participate in the working out of the 
Beatles’ settlement? 
A Yes, I did. 
Q Do you have a copy of that settlement agreement 
with you? 


A No, I don't. 
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Q I show you a document that has been marked 
Plaintiffs' Exhibit 84 for identification, which 
purports to be a settlement agreement between the four 
Beatles individually named and Anple Corporation Limited, 
dated December 29, 1974. I ask you whether this is the 
Beatle settlement agreement to which you referred in your 
testimony on direct? 
MR. PRETTYMAN: Since wehave not been shown 
this, let me see it. 
THE COURT:Sure, you can see it. 
MR. SCHURTMAN: Here, I have an extra 
THE COURT: What is the answer? 
A The answer to the question is that the settle- 
ment agreement that I am referring to included this, which 
I believe is the cover. It was about this thick (indicating 
and what it had in it was resolutions of various corporations 
or authorization for appointment of directors, and the whole 
thing was assembled this thick (indicating) . 


THE COURT: This thick (indicating) meaning 


THE WITNESS: About an inch and a half, conies 


of which were-made available to each of the people who had 


been involved in the settlement agreement. 


THE COURT: This was the top agreement? 
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THE WITNESS: That is correct. 

Q Is there any resolution or agreement which is 
part of the package you sank referred to which related 
specifically to the settlement of Big Seven against Maclen, 
a copyricght infringement case? 

A I believe there is a document authorizing 
the licensing of these particular songs. 

MR. SCHURTMAN: Could I ask the defendants to 
produce that document, if it exists? 


THE COURT: How about that? 


MR. SCHURTMAN: The witness made it rele- 


vant when he testified. 


| 

| 

MR. BERGEN: I don't think it is relevant. 
| 

1 


THE COURT: Yes, I asked farthe production of 


Q At the time that Plaintiffs' Exhibit 30, 
which is the letter by Mr. Dolgenos was written, was 
any discussion as to how the first part of the '73 settlemen 
would be complied with? 

A No. 

Q Was there not any discussion about that at all? 
Was it your understanding and knowledge at the time that 
the first part of the agreement had not yet been complied 


with? 
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A It had been in part. 

Q Which part? 

A Ya Ya and the Walls and Bridges album. 

Q Have you ever heard Ya Ya and the Walls and 
Bridges album? 

A Yes, sir. 

Q How long is Ya Ya? 

A It's not very long. 

Q Do you consider that a legitimate recording, 
full recording of your song? 

MR. BERGEN: Objection. 
THE COURT: Overruled. 

A I believe it was within what was contemplated 
in the settlement agreement. 

Q What about compliance as to the other two 
songs? 

A It was my understanding that they would anpear 
in Rock and Roll when the album was finished. 

Q What was your understanding on December 31, 
1974, as t when the Rock and Roll album would be finished? 


A I didn't know when it would be released. 


Q , Well, did you know anything about whether 


any work was being done ci that album? 


A At that time, no, I didn't. I am not in 
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New York all the time. 

Q Since you apparently participated in the 
preparation od Plaintiffs’ Exhibit 30, did you raise 
the question with anyone about when and how the first part 
of the settlement agreement would be complied with? 

MR. BERGEN: I don't believe there has been 
any testimony by Mr. Graham that he participated in the 
preparation. 

THE COURT: I think that is right. I sustain 
the objection. 

Q Did you have anything to do with the prepszration 
of Plaintiffs' Exhibit 307 

A After the conclusion of the settlement agree- 
ment when I was advised that the papers had been signed -- 

THE COURT: Can't you respond? 

A The answer is yes. 

Q What was the nature of your participation? 

A I called Mr. Dolgenos and I asked him 
to be sure to get out a letter to Mr. Levy licensing the 
masters that had to be apnroved in the settlement agree- 
ment. 

Q Now, at that point did you and Mr. Dolgenos 


anyone else discuss the question of what happens to the 


first part of the settlement agreement? 
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No, we did not. 
THE COURT: You did not discuss it? 
THE WITNESS: Not at that time, no. 


Did you ever discuss it subsequent to that 


With Mr. Dolgenos? 


Or with anyone. 


A I don't believe so, no. 

Q Do you know whether the settlement agreement 
has ever heen complied with? 

A I believe it has, yes. 

(a) You believe that three songs have been re- 
leased, three Big Seven songs? 

A Yes. 

Q Which ones? 

A I think it is Ya Ya twice and You Can't Catch 
Me, which was specificaily required, which came out on the 
Rock and Roll album. 

Q You regard the double release of Ya Ya as 
compliance with the agreement? 

A Yes. 

THE COURT: I ama little off. Was there 

time in the fall of 1974 when you were talking with 


Mr. Seider? 
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About the Walls and Bridges album? 

THE COURT: Right. No. There was a time, 
and I guews it was in 1974, when you were talking with 
Mr. Seider about this question of Walls and Bridges album? 

THE WITNESS: Yes, Sir. 

THE COURT: You were discussing whether there 
was somehow a breach of the settlement agreement? 

THE WITNESS: That is right. 

THE -COURT: I am just interested in this 
small point about Ya Ya being in Walls and Bridges. 

THE WITNESS: Sir? 

THE COURT: Did you at that time know that 
Ya Ya would be in Walls and Bridges? 

THE WITNESS: No. 

THE COURT: And so oer were thinking at that 
time in terms of the so-called Rockand Roll or 
Spector album being the album that would take care of 
the settlement agreement? 

THE WITNESS: It would have three Morris Levy 
tuns on it at that time, one being You Can't Catch Me. 


Q When was it that it came into your mind that 


Walls and Bridges partly complied with the settlement 


agreement? 


A When I heard it and Ya Ya was on it. 
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THE COURT: When did you hear it? 

THE WITNESS: I believe the first time i 
heard it waswhen the next time I came to New York after 
the album was released. Mr. Seider gave me a copy and 
I took it back to Illinois and I played it. 


THE COURT: That would be some time in the 


summer or fall of 1974? Something like that? 


THE WITNESS: It would be the fall. 
THE COURT: The fall? 
THE WITNESS: Yes. 


THE COURT: It was well before December 29th 


THE WITNESS: I think it was November some 
time, during that meeting. 

THE COURT: I think we will have to take 
our luncheon break until a quarter of two. 

MR. PRETTYMAN: We may have to get our lunch 
a little later. I hope we can get it in before a quarter 
of two. We have to see that witness. 

THE COURT: You will have to get together 
with him the best you can. 


Luncheon recess taken.) 
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